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P  R E  F  A C E 
For  some  time  now  grave  threats have  been  hanging 
over  the maritime  transport  industry,  seafarers and  also 
the  environment,  and  urgent  action must  be  taken  to avert 
these  dangers  as  soon as possible if serious harm  to  the 
Community  is to  be  prevented. 
We  are  referring here  not  only  to  the  growing  com-
petition in maritime  transport  from  the  State-trading coun-
tries but  ~lso to  flags  of convenience,  flag  discrimination 
a."1d  the  emergence  of new  shipp~ng nations.  In  its compre-
hensive  study carried out  in 1977  the  Committee  examined 
the  problems  of East  European  competition  and  pointed  to 
possible solutions,  some  of which  are  already starting to 
be  implemented.  The  Committee  trusts  that all authorities 
with political responsibility in this area will  continue 
along  this path  and  not  make  short-term advantages  in 
freight  rates a  precept  of their long-term strategy. 
The  Committee  expects  similar courageous  action 
in connection with  flags  of convenience,  flag  discrimination 
and  the  expansion of shipping capacity  through  the  emergence 
of more  and  more  new  shipping nations,  mainly  in  the  Third 
World.  This  problem  does  not  concern  just  the  Community 
but  has  a  world  dimension.  Solutions  cannot  therefore  be 
confined  to  the  Community  context but  must  be  sought  also 
in  a  wider ·framework. 
The  Committee's  investigations have  made  it clear 
that  steps  must  be  t3ken  as  a  matter of urgency if permanent 
harm  to  the  Community  is to  be  avoided  and  the  Community 
is to retain its economic  independence.  In  the  Committee's 
view it is axiomatic  that  an  export-oriented economy  like 
that  of  the  Community  cannot  afford  to  lose  control  tomorrow 
over its means  of  transport  through  a  short-sighted policy. 
That  is what  is liable  to happen  if Community  shipowners 
and  seafarers are  ousted  from  the  world  market  by  low-cost 
competition  and  the  field  is left open  to potential  monopo-
lists. - 2  -
The  Committee's  Opinion points  to  solutions.  The 
problems  in this area can  be  said  to  fall  under  three  main 
headings 
maritime  safety,  which  is closely  linked with 
- the  problem  of vessels  that  do  not  match  up  to  the  high 
international standards  from  the  social,  technical  ~1d 
economic  points of view 
- the  threat  to  the  survival  of Community  shipowners  and 
to  the  livelihood of workers  in this sector. 
The  Committee  indicates concrete solutions in its 
own-initiative  Opinion.  Depending  on  who  has  jurisdiction, 
these  solutions  should  be  implemented  either by  the  Commu-
nity on  its own  or  in cooperation with other parties 
concerned. - 3  -
CHAPTER  I 
OPINION  OF  THE  ECONOMIC  AND  SOCIAL  COMMITTEE  ON  PROBLEMS 
CURRENTLY  FACING  SHIPPING  POLICY,  PARTICULARLY  MARITIME 
SAFETY,  THE  GROWING  IMPORTANCE  OF  THE  NEW  SHIPPING  NATIONS, 
THE  DEVELOPMENT  OF  FLAGS  OF  CONVENIENCE,  AND  THE  DISCRIMI-
NATION  AGAINST  CERTAIN  FLAGS  (OWN-INITIATIVE  OPINION) 
THE  ECONOMIC  AND  SOCIAL  COMMITEE 
WHEREAS 
WHEREAS 
WHEREAS 
WHEREAS 
in recent  decades  the  volume  of world  trade 
has practically doubled,  increasjng by  86.7% 
between  1965  and  1975,  for example;  and 
whereas  there  was  an  even greater. growth of 
129.5%  in world  tonnage  between  1965  and 
1975, 
fleets  have  been  constantly  expanded  to cater 
for cyclical  peaks  in demand  and whereas 
there  has also  been  a  regular need  to build 
new  vessels for new  or specialized  transport 
operations  in order to  satisfy the  demand 
for greater efficiency and  advanced  techno-
logy;  and  whereas  shipping  companies  find 
it necessary  to regularly adapt  their fleets 
to  new  requirements  and  maintain  their capa-
city in  this way,  while  extra capacity is 
also  being  brought  onto  the market  by  new 
ehipping nations,  especially in  the  Third 
World  and  Eastern Europe,  motivated  by 
foreign  policy,  currency  and  economic 
considerations, 
there  is thus  at present  overcapacity  in 
shipping,  with not  only ultra-modern vessels 
but  also  dilapidated,  obsolete  and  even un-
seaworthy vessels all  engaged  in  intensive 
competition with each other;  and  whereas  this 
overcapacity is also  due  to  the  stagnation 
of world  seaborne  trade,  coupled with  the 
fact  that  shipowners  greatly overestimated 
the  demand  for  sea  transport; 
as  a  result of this competition European 
shipping  companies  have  been  compelled more 
and  more  in recent  times  to  lay up  vessels 
or put  them  under  foreign  flags  or to charter 
vessels under flags  of convenience,  in  the 
hope  that  they will  be  able  to  remain  in 
business  by  reducing  their operating costs 
(labour costs,  taxes  and  other charges); WHEREAS 
WHEREAS 
WHEREAS 
'WHEREAS 
WHEREAS 
WHEREAS 
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as  regards not  only safety at sea but  also 
employment  and social  provisions,  the  ex 
patriation of vessels is very disadvantageous 
to  Community  seafarers  :  more  often than  not 
they  come  under  a  less  favourable  social  se-
curity system  in force  in  the  new  country 
of registration; 
there  is no  disputing  the  fact  that if Member 
States do not  want  to  lose  their economic 
independence,  and if they desire  to keep  con-
trol  over their own  means  of transport  and 
maintain  jobs,  they must  under all circum-
stances have  a  merchant  fleet of their own 
at their disposal;  and whereas  the  Community 
should  therefore  find  suitable  economic, 
social  or  technical  means  of eliminating dis-
tortions  of competition; 
the  problem of safety at sea is being exacer-
bated  by  the  steady growth  in  the  number  of 
ships,  especially on difficult  routes  (e.g. 
the  English Channel  and  the Strait of 
Malacca),  as well  as  by  the  introduction 
into service of gigantic vessels  (mammoth 
tankers)  and  the  use  of minimum  and/or un-
qualified crews,  particularly on flag of con-
venience vessels; 
the  Community  cannot  remain  ~ndifferent in 
the  face  of the  regularly occurring disasters 
which  do  permanent  damage  to  its natural  en-
vironment  and  which  oblige it to spend vast 
sums  on  removing  oil  slicks  from  its coasts 
and coastal  waters, 
the  Member  States,  having  regard  to  theobjec-
tives of  the  Treaty  by  which  they are bound, 
should  play a  leading  role  in furthering 
economic  and  social  progress  in  the  world; 
and whereas,  using all  the  means  at  their 
disposal,  they  should  therefore  work  both 
at  international  level  and within the 
Community  to put  an  end  to dangerous  tech-
nical  shortcomings  and  inhuman  conditions 
on  board all ships,  regardless of the  flag 
they fly, 
the  coastal  Member  States,  which boast  some 
of the most  important ports  in the  world 
should  regard it as  their right and  their 
duty  to  take  regulative action by exercising 
their policing powers  in respect of vessels 
loading and unloading  and sailing in their - 0-
territorial  waters;  and  whereas  maritime  law 
has  remained  too  long within  the  sphere of 
public  international  law  and  has  been  left 
to  the  flag States,  some  of which  have  always 
been satisfied with  a  minimum  of mandatory 
rules, 
HAS  ADOPTED 
THE  FOLLOWING  OPINION 
1.  General  Comments 
Even  a  limited  examination of the  highly complex 
issues  involved  in  sea transport  shows  how  difficult it is 
to  remedy all  the ills described. 
There  are  three  major categories of problems  facing 
shipping  companies,  workers  in  the  shipping sector and 
the  environment  affected by  shipping disasters 
- safety at sea; 
- vessels  that  are  sub-standard  from  the  economic,  social  and 
technical  points of view; 
- the  threat  to  Community  shipping companies'  survival  and 
the  implications as  regards  the  economic  independence  of 
a  foreign-trade-oriented  Community  in  the  important  transport 
sector. 
From  the  point of view of legal  competence,  the 
steps which  can  be  taken  towards  solving  these  problems  can 
be  divided  into  two  g~oups  : 
- measures  which  the  Community  can  take  by  itself for its own 
territory; 
- measures  which  it can  influence  or help  to  shape  in associa-
tion with other States and/or within  the  framework of inter-
national  organizations. - 6  -
No  matter where  these measures  are  taken,  there  can 
be  no  doubt  that  the  Community  must  : 
- seek with all  the  means  at  its disposal  to ensure  the  maxi-
mum  degree  of safety as far as  human  beings,  the  environ-
ment  and  equipment  are  concerned,  and 
- ward  off the  threat  to  Community  shipowners'  survival  which 
is being posed  by  intolerable distortions of competition. 
This dual  principle forms  the  basis for  the  measures 
proposed  in  the  next  chapter. 
2.  Concrete  proposals 
Adoption of Community  legal  instruments with  a  view  to 
immediate  intervention 
International  action already embarked  on 
With  regard  to  international  action already  embarked 
on,  the  Community  should,  by  means  of Directives,  call upon 
the  Member  States not  only  to  ratify without  delay all  the 
international  conventions  and  recommendations  on social  and 
technical  matters  drawn  up  by  international bodies  (such as 
the  ILO  and  IMCO)  (*),  but  also  to  take  the  steps necessary 
for  their application,  regardless of whether  they have  been 
ratified by  enough States or not. 
These  Council  Directives could  be  supplemented by 
other instruments  reinforcing  the  provisions of the  above-
mentioned  conventions  and  recommendations;  where  necessary, 
the  Council  could  ask  the  Commission  to find  appropriate, 
effective solutions  to problems  that arise. 
(*)  Cf.  Appendix  4  to  the  HENNIG  Report - 7  -
The  Community  should  adopt  Regulations  harmonizing 
the  living  and  working  conditions of seafarers  on  vessels 
flying  Member  State flags. 
It goes  without  saying  that  these  Regulations  must 
set  out  from  the  principles laid  down  in Articles  2,  117,  118 
and  119  of  the  EEC  Treaty  (which  provide  for non-discrimina-
tion and  harmonization  coupled with progress)  and  must  also 
be  based  on  the  international  instruments  of  the  ILO  (inclu-
ding  Convention  No.  111)  and  IMCO. 
The  ad  hoc  merchant  shipping  committee  set  up  in 
1973  should  be  given official status and  strengthened so  that 
it can  assist  the  Commission  in  the  preparation of  these 
Regulations. 
The  Community  must  make  every effort,  in concert 
with  the  relevant  contracting parties,  to ensure  - by  amending 
the  definition of "national  shipping  line",  if need  be  ~ that 
liner conference  trade  is in fact  shared  on  the  basis of the 
40  :  40  :  20  principle advocated  by  the  new  shipping  nations. 
Supplementary deterrent  action 
In order to  strengthen existing Community  legal  in-
struments  and  to  remedy  the  shortcomings  that still exist, 
particularly in  the  areas  of maritime  safety and  living and 
working  conditions  (problems  to which  the  Community  is very 
much  alive),  it is necessary  to  implement  supplementary pro-
visions  in  the  form  of Regulations  and/or Directives and  in 
particular the  following  : 
Legislation establishing really effect1ve  procedures 
for supervising  observance  of Community  legal  instruments. 
In particular,  there  should  be  legislation providing for  the - 8  -
establishment,  and  defining  the  mode  of operation,  of a  Com-
munity  inspection force  in  the ports  and  territorial waters 
of  the  Community  and  in  the  major  international  seaways under 
Community  jurisdiction. 
Since  it is desirable  to  extend this inspection, 
multilateral  agreements  should  be  concluded  as  quickly as pos-
sible with  the  non-member  countries concerned. 
Legislation laying  down  the  technical  ~1d social 
criteria which vessels must  meet  on  pain of being  refused 
access  to  Community  ports,  whatever  the  legal  status of the 
latter  (autonomous  port,  free  port,  etc.). 
In  order to ensure  that  this legislation is applied 
in uniform  fashion  in all  the  Member  States,  a  Community  tech-
nical  inspection system  should  be  introduced.  This  task of 
technical  inspection could  be  delegated  to  the  shippinginspec-
torates of  the  individual  Member  States or similar services 
approved  by  the  Community  authorities;  where  necessary,  these 
services  should  be  strengthened or set  up  where  they  do  not 
yet  exist. 
These  services would  notify  the  Community  authori-
ties of  the  infringements established  and  the  action taken. 
In  the  light of  these  reports,  the  Community  authorities 
could,  where  necessary,  draw  up  additional  legislation to 
intensify  inspection and/or  tighten  up  Community  requirements 
in this area. 
Legislation penalizing non-observance  of  the  Com-
munity  legal  instruments  in force  and  providing 
- for  the  setting-up of an  effective  inspection service with 
real  powers  to  take  action in the  various Community  ports; - 9  -
- for deterrent  sanctions,  such as  a  ban  on entry to Community 
ports,  seizure of  the  vessel  and/or fines  depending  on  the 
infringements established; 
- that  any  non-conforming vessel  entering a  Community  port 
must,  in addition  to  the  fines  incurred,  be  detained  there 
until  proof of conformity with Community  requirements  can 
be  produced,  if necessary after repairs or alterations ef-
fected  on  the  spot,  i.e.  at  a  shipyard near  the  Community 
por.t  in question. 
Legislation  laying  down  that,  in the  event  of an 
infringement  of the  social provisions,  wages  and  any  other 
allowances  must  be  paid  to  the  crew under  the  supervision of 
a  body  approved  by  the  Community  authorities,  at  a  placedeter-
mined  by  that  body. 
Legislation laying  down  the  requirements  as  regards 
qualifications and  the  conditions for  the  mutual  recognition 
of officers'  and  crews'  certificates  (Community  certificates, 
Community  approval) . , 
Supplementary  financial  action 
Financial  legislation providing  for  : 
- the  harmonization of  the  conditions governing  the  granting 
of new  building subsidies  sc  as  to  reduce  the  existing dis-
crepancies,  which give rise  to harmful  inequalities;  this 
must  not,  however,  mean  that  subsidies  aimed  at maintaining 
a  given  level  of activity in  the  industry become  a  permanent 
fixture; 
the  introduction of  scrapping premiums  for vessels flying 
a  Member  State  flag  that  no  longer conform  to  the  standards, 
so  as  to cover the  difference  between  the  price obtainable 
by  the  Community  shipowner  on  the  second-hand market  and 
the price offered by  the  scrapping yard. - 10  -
These  premiums  could  be  divided  into  two  instal-
ments  :  the  first half would  be  paid  immediately on  scrapping; 
the  second half would  be  blocked  for a  maximum  period of  5 
years,  during which  the  shipowner would  have  to order a  new 
vessel  from  a  Community  yard  in order  to qualify,  except  where 
there  was  manifest cyclical  overcapacity.  This  system could 
thus  be  the  beginning of a  solution  to  the crisis in ship-
building.  The  Committee  would,  however,  give its support  also 
to  other measures  that  produce  the  same  results. 
Legislation applicable  to  insurance  companies  and 
governing  in particular the  conditions for  the  insurance of 
vessels meeting  the  requirements  imposed  by Community  legis-
lation. 
3.  Community  action  to  be  envisaged  in  the  medium  term 
At  international  level,  the  Community  should  : 
Adopt  a  Community  position that  would  be  presented 
and  defended  as  such  on behalf of  the  Member  States at future 
negotiations  in  international  forums; 
Decide  the action of all kinds  that  the  Community 
could  undertake  at  international  level  in order to help  im-
prove  maritime  safety and  living  and  working  conditions on 
board vessels  regardless of their flag; 
Incorporate  in all  trade  agreements  concluded by 
the  Community  or any  of its Member  States clauses requiring 
observance of Community  maritime  regulations; 
Conclude bilateral or multilateral  agreements with 
non-member  countries  on  observance  of the  Community  regula-
tions  in force  and  even on  their involvement  in  the  implemen-
tation of these  regulations. - 11  -
Internally,  the  Community  should 
Constantly adapt  technical,  social  and  economic 
standards  to  the  economic  and  social  progress of the  Commu-
nity,  with  a  view  to making  competition  in  the  maritime  sector 
healthier,  improving  the  living and  working  conditions of 
crews  and  ensuring  that  non-member countries and,  in parti-
cular,  developing countries,  engaging  in maritime  activities 
can  play  the  role  to which  they are entitled - in short,  wlth 
due  observance  of  the  provisions of  the  Preamble  of  the 
Treaty; 
Equip  itself with efficient tools  in  the  economic 
and  commercial  spheres  that will  enable  effective support  to 
be  given  to Member-State  shipowners  in the  face  of competition 
from  third-country  shipowners  whose  operations  are facilita-
ted  by  manifest  structural  advantages. 
4.  Conclusions 
The  Committee  has  made  an  effort  to bring its views 
to  the  attention of all  the  relevant  authorities before  the 
UNCTAD  conference  to  be  held  in Manila  in May  1979,  which will 
cons1der  a  special  aspect  of the  problems  described. 
The  Committee  appeals  to  the  Council,  theCommission, 
the  Member-State  governments  and all national  and  inter-
national  decision-making  bodies  to ensure  that work  is speeded 
up  and  that  the  decisions  needed  to avert  serious  threats to 
the  Community  are  taken without  delay. 
* - 12  -
CHAPTER  II 
REPORT  OF  THE  SECTION  FOR  TRANSPORT  AND  CO~~UNICATIONS ON 
PROBLEMS  CURRENTLY  FACING  COf~UNITY SHIPPING  POLICY,  PARTI-
CULARLY  MARITIME  SAFETY,  THE  GROWING  IMPORTANCE  OF  THE  NEW 
SHIPPING  NATIONS.  THE  DEELOPMEUT  OF  FLAGS  OF  CONVENIENCE  AND 
THE  DISCRIMINATION  AGAINST  CERTAIN  FLAGS 
(Rapporteur  :  Mr  ROUZIER) 
1.  Introduction 
During  the  study of the  Community's  transport prob-
lems with East  European  countries,  which culminated  in the 
adoptton of a  Committee  Opinion  in November  1977  (*),  the 
Section found  that  shipo..,mere  in  the  Member  States are cont'ron-
ted not  only with competition  from  COMECON  fleets but  also 
,with other serious problems. 
The  Section  therefore  resolved  to pinpoint  and  exa-
mine  these  problems  on  its own  initiative and  to  indicate 
how  a  start could  be  tnadc  towards  solving  them. 
The  Section  took as  its point of departure  three 
major  issues,  whlch  may  be  summarized  as  follows  : 
- flags  of convenience; 
- flag  discrimination; 
- new  shipping nations. 
At  its 118th meeting,  held  on  18  January  1978,  the 
Section  formed  a  Study Group  of 18  assisted by six experts, 
which was  given  the  task of making  an  initial study of these 
three major  issues. 
Mr  HENNIG,  Mr  KENNA  and  Mr  MASSABIEAUX  were  appoin-
ted as  the  three  Rapporteurs.  At  the  same  time,  Mr  ROUZIER 
was  chosen  to coordinate  operations and  to  round off the  work 
by  : 
(*)  C:f.  The  brochure  entitled "The  EEC's Transport  Problems 
with East  European Countries",  published by  the  Co~W~ittee 
in 1977. - 13  -
- producing  a  summary  of  the  three  Sub-Reports  attached hereto 
- identifying  interrela1·ed problems  and  other problems  of 
a  specific  nature;  and  finally 
-presenting an overall  solution  in  the  form  of an  Opinion. 
While  this work  was  in progress,  the  Committee  was 
asked  for  Opinions  on  the  UN  Code  of Conduct  for Liner Con-
fP.rences  ar.d  IMCO  resnluticns  on  safety at sea.  'T'his  gave 
the  Study  Grcup  insight  into  the  problems  of safety and  cargo-
sharing  and  was  also of  b~nefit to  lhe  study of the  three 
major  topics.  As  a  re  su  1 t,  l.fr  ROUZ IER  has  been  ab  1 e  to  pre-
sent  a  Report  and  an  Opinion  on  a  more  comprehensive  range 
of problems  than  it had  been  possible  to  foresee  at  the  start. 
The  above-mentioned  Reports  and  show  the  complexity 
of the  problems  facing  shipping cirlces in  the  Community  and 
also point  to  other areas  where  action  is required. 
From  the  Member  Statea'  point  of view,  solutions 
are  needed  to  the  following problems 
- safety a"t  sea; 
the  maintenance  of  competitive  merchant  fleets  in  the  coun-
tries  of  the  Cornmunit.y; 
- the  mainte~ance of working  conditions  and  wages  ior sea-
farers  which  are  commensurate  with  the principles of the 
Treaty of Rome. 
In  this  context,  the  international  conventions  already  in 
force  or  in  the  process  of being ratified will  always play 
a  central  role. - 14  -
2.  The  Problems  facing  Community  Shipowners 
General  Comments 
Since  the  last World  War,  world shipping  tonnage 
has  been  constantly growlng  more  or less  in parellel with 
the  volume  of world  trade.  Between  1965  and  1975  the  volume 
of world  trade  rose  by  86.7%  and  ~otal world  tonnage  went 
up  129.5%. 
The  merchan~ fleets  of the  Member  States have  not 
followed  this  trend.  Statistics for  the period  from  1964 
to  1974  show  that in  terms  of  trade  carried and  tonnage  the 
Community  merchant  fleet  has not  kept  pace with  the  increases 
at world  level. 
For  a  good  understanding of the present  situation, 
it must  be  borne  in mind  that,  in addition  to  the  fleets  in 
existence  in  the  posL-war period,  new  vessels were  regularly 
brought  inLo  service  to  cater for cyclical  peaks  in  demand. 
In  Lhe  normal  course  of events  shipping  companies 
have  to  regularly adapt  their fleets  to constantly changing 
requirements.  But  extra capacity has  also been brought  onto 
the  market  by new  shipping nations,  especially in  the  Third 
World  and  Eastern Europe,  motivated by foreign policy,  cur-
rency  and  economic  considerations. 
In  addition,  there  has  been  a  regular need  to build 
new  vessels  for  new  or specialized transport operations  in 
order  to  satisfy the  demand  for greater efficiency or advanced 
technology. - 15  -
Today  we  thus  have  overcapacity  in  shipping,  with 
not  only ultra-modern vessels but  also dilapidated,  obsolete 
and  even  unseaworthy vessels,  all  engaged  in  intensive  compe-
tition with  each other.  This  over~apacity is also  due  to 
the  stagnation of world  seaborne  trade,  coupled with the fact 
that  shipowners greatly over-estimated  the  demand  for sea 
transport.  In this  compe~itive arena Community  shipowners 
have  gradually lost ground against  shipowners  who  use  flags 
of  conven~encc and  are  thereforP.  not  subject  to  the  same fd;rtn  .... ~ 
gent  obligations affecting operating costs. 
As  a  result of this competition,  European  shipping 
companies  have  been  compelled  more  and  more  in recent  times 
to  lay  up  vessels or put  ~hem under  foreign  flags  or charter 
vessels under  flags  of  convenience  in  the  hope  that  they will 
be  able  to  remain  in business  by  reducing  their operating 
costs  (labour costs,  taxes  and  other charges). 
Flags of Convenience 
Foreign  registration of new  vessels  aDd  flag  chan-
ging are  nothing  new  in  the  history of shipping.  As  long 
as  can  be  recalled,  ships  have  been  changing their flags for 
a  variety of reasons.  Nowadays  this  is done  because  of the 
financial  benefits  and,  more  especially,  so  as  to  reduce  ope-
rating costs,  as  r.he  HEN~HG :leport.  shows  all  too clearly. - 16  -
Some  members  thi.nk  that  a  large proportion of .ex-
patriate  V€Ssels  in facL  remain  commercially  under  the  control 
of Community  shipowners  and  that  the  oper&tion  and  chartering 
of 'these  FOC  vessels brings  t.he  latter important  financial 
gains.  Furthermore,  a  large percentage of Community  operators 
wcrk  almost  exclusively with  FOC  vessels. 
Certain members  point  out  that  th:i.s enables C~i~ 
shipowners  to,  in  some  measure,  retain control  of  transport 
and  remain  competitive vis-a-vis  shipowners with  lower opera-
ting costs. 
Other  members  observe  that  the  divergence  of view 
on  this  i~sue is due  to  the  considerable  differences existing 
within  the  Community with  regard  to  seafarers'  wages  and  wor-
king  conditions,  and  to  the  fact  that  some  Community shipowners 
are  able  to hire  cheap  labour  to  man  their vessels.  Sft1powners-
in other I4ember  States can  secure  these  advantages  only  tiy 
expatriating their vessels. 
It should  be  noted  that most  Communtty  shipowners 
who  put  their vessels under  foreign flags  do  not  subject their 
nationals  to  the  inhwnan  conditions  found  on  some  FOC  ships. 
More  often  than not,  however,  Community  seafarers  on  FOC  ves-
sels  come  under  a  different  and  less favourable social  a:.&"CU:M.ty: 
system  in  force  in the  new  country of registration,  for  the 
reduction of labour costs,  as  an operating cost  component, 
is and  remains  an  impor~ant reason for expatrating vessels. - 17  -
It is clear that  a  distinction should be  drawn be-
tween  the problems posed  by  sub-standard vessels and  thoae 
posed  by  FOC  vessels.  Not  all  FOC  vessels are  sub-st~dard; 
a  considerable  number of shipowners believe  that,  for economic 
reasons,  they must  resort  to  foreign flags,  but  they do not 
abandon  high  technical  standards for  their ships. 
As  indicated above,  there  is a  unanimous  desire 
in Community  shipping circles to eliminate sub-standard ves-
sels,  especially as  the  living and  working conditions on board 
these  vessels are unacceptable.  The  Community's  scope for 
intervention is at present  limited,  however,  and  it can  take 
legal  action only on  safety grounds  when  such vessels dock 
in Community  ports. 
As  far as  intolerabie social  conditions are  con-
cerned,  everyone  ls against  the  employment  practices under 
some  flags  where  seafarers'  wages  {insofar as  they are paid 
at all)  and  working  and  living conditions are  reminiscent 
of the  slave  trade  era. 
In  some  Community ports  action has been  regularly 
taken  against  these  vessels,  with varying degrees  of success, 
whereas  in other Community ports supervision has  not  been 
exercised  for  certain economic  reasons.  Furthermore,  in cer-
Lain  Member  States,  legal  proceed~ngs may  be  instituted only 
if the  shipowner has  defaulted on  the  payment  of wages {~l~~re 
of the  vessel). - 18  -
Although  the  Community  is not  legally empowered 
to  take  action on  a  world scale  against  these  inhurr•an  prac-
tices and  conditions,  it can  and  must  demand  that shipowners 
in all  the  Member  States respect  the  international  conventions 
on  working conditions;  the  Community  should also endeavour 
to  harmonize  wages  and  working  conditions  on  board Community 
vessels as fully as possible. 
Flag  Discriminatio~ 
The  Report  on  flag  discimination  (a practice which 
affects liner shipping most  of all  and  basically comprises 
unilateral  cargo  reservation,  flag preference,bilateral divi-
sion  and  allocation of cargo,  as well  as  incentives  to  ship-
ping users)  shows  clearly that this phenomenon  has  serious 
consequences  for  shipowners,  trade  unions  and  users  in the 
Community. 
For  Community  shipowners  flag  discrimination results 
in  the  loss  of markets  and  lower profits.  This  in  turn  leads 
to  lower  investments  ln  new  tonnage  (the  return on capital 
in shipping  is  ~~ong the  lowest  of all  industries),to a  reduc~-· 
tion  in  total  tonnage  and  to  a  corresponding decline  in  the 
number  of jobs for  seafarers. 
The  Community's  shipbuilding  industry has  also  suf-
fered,  not  only  through  the  fall-off in new  building require-
ments  arising  from  flag  discrimination,  particularly from 
open-registry countries,  but  also  through  the  competition - 19  -
from  Japan  and  Korea,  where  standard vessels are  being built 
at about  60%  of the  cost  of such vessels  in  the  Community. 
This  situation is also  leading  to  an  increasing loss of jobs 
in the  Member  States. 
Discriminatory measures  aimed  at securing  advantages 
for national  fle~ts distort competition,  divert  trade  to  less 
efficient carriers and  obscure  the  real  cost of the  servicE!. 
The  problem is aggravated  by  factors  such as  cost escalation 
in periods of hi&h  inflation  (which  has  widened  the  dlffer-· 
ences  in operating costs and  service  levels between  the  ~radi­
tional  and  the  more  developed  economies)  and  the  increased 
competition  due  to  the  supply of world  shipping exceeding 
total  demand. 
Shipping users,  too,  are  opposed  to all flag discri-
mination  for  a  number  of reasons,  the  most  important  of which 
is the  interference with  t~eir freedom  to  choose  the  vessel 
or  the  shipping line  ~hat is most  suitable for  the  carriage 
of their goods. 
New  Shippina Nations 
These  are  in  the  main  the  developing countries known 
in all  international  forums  as  the  Group  of 77.  Most  of these 
states  came  into being as  a  result  of  the process  of decolo-
nialization and  they  have  gradually  become  active  on  the tOter-
national  shipping  acene  for  a  wide  variety of reasons. - 20  -
One  of  these  reasons  is  Lhe  geographical  situation 
of  these  countries,  which  forces  them  to conduct  their foreign 
trade  lar~ely by  sea.  For  thj_s  they need  their own  ships 
if they are  not  to  become  dependent  once  more  ~n the  industri-
alized countries,  which  would place  a  considerable burden 
on  their balance  of payments. 
The  point of departure  for  the  fleet  expansion po-
licy of the  new  shipping nations  is  the by no  means uncontrc-
versial  reasoning  tha~  there  must  be  a  certain balance between 
the  volume  of  sea  transport  operations generated by  the  fo-
reign  trade of  a  country or group  of countries and  the  size 
of the merchant  fleet  of  that country or group  of countries; 
in other words,  the  new  shipping nati.ons  consider  that  their 
share  of  internationo1  seaborne  trade  entitles  them  to  a  com-
mensurate  share  of world  LransporL. 
This  is why  these  countrjes are  very  interested 
in  the· ln:roduction of  the  ill{  Code  of Conduct  for  Liner Con-
ferences,  which  ~rovides inter alia for  a  40  :  40  20  formula 
for  the  sharing of conference  crade.  It is true  to  say  that 
this  Code  represents  a  compromise  between  the  views  of the 
developing countries and  those  of the  industrialized nations, 
but  never~heless it clearly reflects  t:he  developing countries' 
desire  for  reform  and  HLll  give  them  an  important: position 
in rnariline  shippinn  in future,  at  the  expense  of the  tradi-
tional  shipping nations. 
Safety at Sea 
The  ever-increasing number  of ships,  particularly 
on  certain difficult routes,  together with  ~he introduction - 21  -
into-service of mammoth  vessels  and  the  use  of minimum  and/or 
unqualified crews,  partjcularly on  FOC  vessels,  is making 
maritime  safety a  more  and  more  acute problem. 
Within  a  period of 9  years  50  serious accidents 
involving  tankers  of over 150,000  tons  have  occurred.  It may 
therefore be  asked whether vessels of this size can still 
be  properly controlled and  whether masters  trained  for  mediLw-
size vessels are  adequately prepared  to  command  a  250,000 
tenner. 
Mammoth  tankers  need 
11oceans"  of space  in order 
to  change  course  and  such  space  ~s not  always  available. 
In  this  connecLion it should be  noted  that most  vessels bound 
for Japan pass  through  the  St.rai t  of l•lalacca  and  that  on  t.he 
route  to northern  Europe practically every  ship hasto navigate 
the Strait of Dover.  A  tanker of 250,000  tons  has  a  turning 
circle of  from  1  km  in  deep  water  to  2  km  in shallow water. 
In  a  crash stop,  i.e.  full  speed astern,  from  a  speed of 4 
knots  per hour  such  a  vessel  takes  17 minutes  to  come  to  a 
complete  halt  against  an  ebb  tide  and  a  wind  of  force  4  (see 
data  on  docking procedures  on  the  T~IO  ( *)  simulator  in Delft). 
The  slopping distance  when  the  vessel  is loaded  is 3,500 m. 
In narrow  channels it takes  no  less  than  21  minutes  before 
such  a  vessel  ls st.alionary. 
VLCC's  (very  large  crude  carriers),  which are  like 
icebergs  in  that  80%  of their hull  is below  the  surface,  have 
a  cruising speed of  14  - 15  knots  (even  the manoeuvring  speed 
(*)  Organisatie  voor  Toegepast  ~atuurwetenschappelijk  Onderzoe~ 
(Organization for Applied Scientific Research) - 22  -
in  the  English Channel  is as  much  as  11  - 12  knots).  Owing 
to  the  enormous  mass  of  the  vessel  and  its cargot  the  dead 
weight  and  the  inertia,  a  considerable  time  elapses before 
a  course  change  fed  in on  the  controls results  in an  actual 
change  of direction. 
Considering  the  congestion  in  the  English Channel, 
which  is now  also navigated by  ULCC's  (ultra large crude car-
riers,  which  have  a  carrying capacity of between  250,000  and 
500,000  tons).  the  traffic  rules  should be  constantly~roy~, 
In this connection account  should be  taken of the manifest 
improvements  made  recently  through  the  application of the 
July 1977  Convention on  the  International Regulations,for 
Preventing Collisions at  Sea  and  the  rules for English Channel 
traffic  amended  by  IMCO,  the  most  recent version of which 
was  brought  into  force  by  the  Channel  States  on  1  January 
1979. 
AlLhough  the  rules of  Lhe  road  for  shipping must 
still be  changed  as  soon  as  possible,  serious attention should 
also be  given  to  the  question whether  the  size of vessels 
in general  and  of tankers  in particular should not  be  limited. 
During  a  hearing held by  the  European Parliament 
Committee  on Regional  Policy,  Regional  Planning and  Trans-
port  in Paris  on  20,  21  and  22  June  1978,  the  representative - 23  -
of  the  Oil  Companies'  International  t-4arine  Forum (OC:Da) ar..._ 
that  the  larger the  ship  the  less danger it was  to  thee~_tron­
ment,  since  the  use  of  large ships meant  a  reduction  in the 
density of traffic on  congested routes. 
We  have  also  to bear in mind,  however,  that VLCC's 
cruise at  "economical"  speeds  on  the  voyage  from  Europe  to 
the Persian Gulf,  taking  45  days  instead of 30.  This  is done 
on  account  of overcapacity problems  and  in order  to  save  fuel: 
a  mammoth  tanker of 250,000  tons  consumes  10,000  tons  of oil 
(160  tons  per  day)  on  ~he round  trip  from  Europe to  tne  Persian 
Gulf;  at  a  market  price  of 80  - 85  dollars per  ton  that means 
a  fuel bill of  nome  600,000 units of account. 
From  the  above  fairly detailed  comments  it will 
be  clear that  an  exceptional  degree  of skill is required  in 
order to control  large  vessels.  It is not  surprising there-
fore  that four  out  of five  accidents are  due  to  human  failure. 
A  considerable number of shipping  companies are 
trying  to preclude  one-man errors by  introducing double  checks 
and  procedures  for activities on  the  bridge.  This  is,  however, 
contrary  to  the  trend  towards  a  one-third reduction  in crews. 
HosL  of  these  shlpping  companies  send  their senior 
uff  leers  on  courses  a L  nauu.cal  colleges equipped  with  simu-
lators where  they can  ~aln experience  in  dealing with  the 
following  :  poor visibility,  storms,  fog,  malfunctioning 
instruments,  a  wide,variety of breakdowns,  unforeseen cir-
cumstances  and  changes  in the  environment,  such as currents 
and straits. - 24  -
As  can be  seen  ~rom the list of shipping disasters 
in the period  from  November  1977  to April  1978 published by 
IMCO  (Inter-Governmental  Mari. time  Consultative Organization), 
a  specialized agency  o~ the United Nations,  most  accidents 
are with sub-standard vessels.  (This list is reproduced  in 
Appendix  2}. 
Several  sensational djsaster.s  had  to  happen before 
the  a~thorities laid down  more  stringent  safety reQuirements 
for oil  tankers.  After  three  explosions within one  month 
a  start was  made  in 1969 with  the  development  of the  inert-gas 
system  (whereby  a  low oxygen-content  (i.e.  non-inflammable) 
gas  is injected into  the  space  above  the  oil surface  in a 
tanker's  tanks  to prevent  the  for~ation o~ inflammable  gases; 
this  inert gas  is generally exhaust  gas  from  the ship's en-
gines,  which  is washed before  injection).  Work  has been  in 
progress  on  new  standards for  ship construction since President 
CARTER  sounded  the  alarm  last year after 14  tanker disasters 
within  the  space  of three  months  had  caused considerable damage 
along American  coasts.  Furthermore,  more  rigorous  rules regar--
ding  propulsion  and  steering gear were  not  introduced until 
after  the  Amoco-Cadiz  had  broken  down  in  a  storm. 
A reasonably satisfactory range  of measures  is at 
present  available  to ensure  the  safety of tankers,but  un~~r~ 
nately  these  measures are  applied only by  a  few shtpping compa-
nies.  It is regrettably true  to  say  that  the  safety of a 
tanker  depends  on  the  amount  of money  that has been  spent 
for  that purpose. 
If it is correct  that  the  risk of accidents grows 
as  tankers get older,  then  we  can expect quite  a  few  major 
disasters  in  the  corning years,  for  a  miracle will  be  needed - 25  -
to  secure  acceptance  of all  the  safety standards and  conven-
tions  in countries with  a  tradi.tion of free  shipping.  The 
whole  sphere  or  maritlme  Jaw  will  have  to  be  reviewed.  It 
is high  time  that  the  Member  States,  some  of which  are  among 
the  most  important coastal  and  port  states  in  the  world,  saw 
it as  their right  and  their duty  to  take  regulative  action 
by exercising their policing powers  in  respect of vessels 
loading and  unloading  and  sailing in  their territorial waters. 
Maritime  law'has  remained  too  long within  the  sphere  of pub-
lic  international  law  based on  the  freedom-of  shipping  and 
has been  left  to  the  f1ag  States,  some  of which  have  always 
been  satisfied with  a  minimum  of mandatory  rules. 
The  Community  cannoL  remain  indifferent  ln  the  face 
of  the  reuularly occurring disasters  which cause permanent 
damage  Lo  its nalural  environment  and  oblige it to  spend vast 
s~s on  removing oil  slicks from  its coasts and coastal waters-. 
It should  therefore call  upon  the  i·iernber  States not  only  to 
ratify all  existing international  conventions but also  to 
take  the  steps  necessary for their application without  delay, 
regardless  of  whe~her they  have  been ratified by  ~he requisite 
number  of S1:ates.  To  1:his  end  use  should be made  not  o'f·1utpollr-
menda·cions  but  of Directives,  wh.ich  could  lay  down  more strin-
gent  rules  than  in  the  origi_nal  conventions  if' this were ne.ce:s-
sary in  the  interests  of safety. This  wou~~ by  ~o means ~~~ 
ten off  Lhe  majority of shipplnz companies,  as  is evident 
from  the  fact many  of  'hem  have  noL  waited  for  Ii.fCO  conven-
lions,  for  example,  before  applying  more  rigorous  standards; 
for  instance,  the  inert-gas  syst.ern  was  installed on  a  large 
number  of vessels before  1973,  rudders  are being built which - 26  -
can be  Lurned  45°  instead of 35°,  and  a  limit of 5%  for  the 
oxygen content of inflammable  gas  mixtures  on  tankers has 
been  laid down  instead of the  international  norm of 8%,  etc. 
Furthermore,  the  Community  should not wait until 
international  conventions are  concluded but should develop 
initiatives of its own  aimed at  permanent  maximum  safety so 
as  to  ro~~d cut  th~ existing body of legal  instruments and 
fill  any  gaps.  This would  also be  in  the  interests of ship-
owners,  who  would  find here  a  solution  to  the  problem of over-
capacity and  quite certainly a  solution  to  the  problem  of 
banning sub-standard vessels. 
In  the  conclusions  the  possible  Community  measures 
in  this area are  gone  into  once  again,  and  a  description  is 
given of specific additional  steps  concerning safety at sea 
and  living and  working conditions  on  board which could help 
to bring about  maximum  safety and  progress  in the  economic, 
technical  and  social  spheres. 
Other additional  measures  may  be  found  in the Report 
of  the  European Parliament  Committee  on  Regional  Policy, 
Regional  Planning and  Transport  on  : 
1)  the best means  of prevent1ng  acc:i.dents  to  shipping  and 
consequential  marine  and  coastal  pollution,  and 
2)  shipping regulations  (Rapporteur  :  Lord  BRUCE  OF  DONINGTON~. - 27  -
Some  members  consider  that  the  COIMlUnl ty  should 
not  go  beyond  Lhe  provisions of the  conventions  that are al-
ready  in force  or open  to ratification,  since  any  additional 
obligations,  which  would  generally entail  a  major capital 
outlay,  would  place  shipowners  in an  even more  disadvantageous 
competitive position vis-a-vis other shipowners  who  would 
not  be  subject  to  these  obligations  since  they  are  outside 
the  jurisdiction of the  Community. 
In  this  conneclion  they  consider that,  since  the 
freedom  of shlpp ing  i.G  embodied  in  public  lnterna Lienal  law, 
the  Cornmuni~..-y  has  no  power  at all  Lo  take  regulative  action 
in respect  of third parties.  They  cannot  therefore  concur 
with  the  introduction of inspection certificates or cards 
attesting conformity with  supplementary Community  standards 
over and  above  the  standards  laid  down  in  internationalconven--
tions,  which  would  be  issued by  Community  authorities and 
would  be  required  in  order  to enter Community  ports and sail 
in  Co~nunity territorial waters. 
This  view  i.s  opposed  by  members  who  sLress  that 
the  need  Lo  further  Lhe  common  good  and  safety aL  sea  and 
in ports  confers  upon  the  Community  and  the  Hember  States 
policing powers  that  were  perhaps  not  previously necessary. 
These  members  feel  therefore  ~hat the  Community  is entitled 
and  obliged  to prescribe  additional  or parallel  measures ~ping 
beyond  the provisions  of  the  international  conventions.  They 
see  these  inspection certificates or cards  issued  by  the  Com-
munity authorities and attesting conformity with Community 
rules as  the  basic  ins1:rument  of a  coherent  policy o:f:aeplyirig-
safety,  technical  and  social  regulations.  Observance  ot'-these 
regulations  would  be  monitored  in  un.iform  fashion,  and  any 
infringement  would  lead  ~o  sanctions. - 28  -
In  this connection  chey  emphasize  that,  according 
to  information at  their disposal,  the  calamity with  the 
Betelgeuse,  in which  there  were  50 victims,  would  not  have 
happened if this 10-year-old vessel  had  been fitted with  the 
inert-gas  system.  There  would also have been no  Amoco-Cadiz 
disaster if that vessel's dual  steering gear had been  connec-ted 
to  two  separate  power  systems.  Likewise,  the  accident with 
the Christos Bltas would not  have  happened if there  had  been 
a  second  r~dar installation that could have  been used when 
the  other installation brokt:  down.  {I  -c.  has  now  been  proposed 
that vessels be  fitted wir.h  dual  radar  installations). 
These  members  also  think  that,  as pointed out  above, 
a  number  of shippine  companies will  not  be  at all  against 
such  a  policy,  since  it js  in  facL  the  safety of their invest-
ments  that  ls at st.ake;  l.hcy  will  appreciate  that  in the medium. 
and  long  term  such  a  policy can only  be  advantageous  to  them 
from  the  poinL  of view of their competitive position vis-a-vis 
sub-standard vessels,  for example. 
UN  Liner Code 
It is clear from what  has  been  said above  that it 
is difficult,  if not  impossible,  to  ban  flags  of convenience 
or other  such practices wh:.ch  are  detrimental  to Community 
shipowners.  How  one  might  come  close  to  a  desirable solution 
- even  if  this certainly represents  a  compromise- ·is  indicated 
in  the  t1ASSABIEAUX  Report  on  Lhe  activities of new  shipping 
nations,  which are for  the  present  trying to enforce  their 
legitimate  interests  in  the field of liner shipping with the 
aid of the  UN  Code  of Conduct  for Liner Conferences with its 
40:40:20 cargo  sharing  formula. - 29  -
It is  indeed  evident  that  the  traditional  ship-
ping nations  have  constantly declined  in  importance  over 
the  last ten years  and  have  had  to withdraw  from  more  and 
more  markets  because  of the  cost situation.  A code  of con-
duct with guaranteed  cargo  shares along  the  above  1ines 
could help  to  remedy  this state of affairs. 
The  UN  Code  of Conduct  for Liner Conferences is 
a  first concrete  step  in this direction. 
The  ESC  Opinion of 31  May  1978  on  the  UN  Liner 
Code  indicated how,  by  chang:lng  the  definition of "national 
shipping line",  it could be  ensured  that  EEC  shipowners  can 
actually make  use  of the  40%  clause  and  how  a  corresponding 
number  of jobs  could  thereby be  guaranteed for  Community 
workers.  In other words,  by  amending  the  UN  Liner Code 
one  could  ensure  that  40%  of the  Community's  seaborne  foreign 
trade  is carried on  ships flying Member  State flags. 
Such  a  measure  would  have  a  greater chance  of suc-
cess  if the  social  security benefits with  an  impact  on  wages 
could  be  aligned  throughout  the  Community  and  also at world 
level  (interna~ional aareements). 
Obviously,  this  instrument will  be  confined  to 
conference  shipping,  which  accounts  for but  a  part of world 
sea  transport. - 30  -
The  Section wonders  to what  extent  similar arrange-
ments  could  be  introduced  for  tramp  shipping,  which is not 
as  highly organized.  For it ls self-evident  that regulating 
as  much  of  the  market  as possible  may  help  to  stabilize the 
shipping  industry.  The  Section will  comment  on  this point 
in due  course. 
problems  connected with Enlargement 
The  accession  o!'  Greece,  Spain  and  Portugal will 
mean  an  increase  of about  30%  in  the  Community  fleet,  which 
totalled 71,684  million GRT  on  1  January 1978.  This  is one 
more  reason  for  taking  Community  action  as  soon  as possible 
to  solve  the  problems  in  shipping,  so  that  the  new  Member 
States will  have  to base  themselves  on  - and accept  - protec-
tive  legislation that is already  in force. 
Greece's  liberal  approach  to  the  right of  eEJ1aib:t~~h-:­
ment  also poses  a  problem  :  up  to  now  Greece  has  allow~  ~iPMs 
from  other countries  (and  especially from  Eastern Bloc  coun-
tries)  to  set  up  freely  on  its territory and  form  Greek  com-
panies. 
This  problem  has  already been  touched  upon  in  the 
Conmittee's Study  on  East-West  tranport,  where  a  system for 
controlling foreign  capital  similar  to  that  in Austria  (75% 
national  capital  and  not  more  than  25%  foreign capital)  was 
recommended  as  a  step  towards  a  solution. - 31  -
3.  Conclusions 
General  Comments 
Even  a  limited examination of the  highly complex 
issues  involved  in  sea  transport  shows  how  difficult it is 
to  remedy  all  the  ills described. 
There  are  tnree  major categories of problems  facing 
shipping  compani~s,  workers  ln  the  shipping sector and  the 
environment  affected by  shipping disasters 
- safety at sea; 
- vessels  lhat  are  sub-standard  from  the  economi~,  social 
and  technical points  of view; 
- the  threat  to  Comrnunlty  shipping companies'  survival  and 
the  implications as  regards  the  economic  indep~ndence of 
a  foreign-trade-oriented Community  in  the  important  trans-
port  sector. 
From  the point  of  view  of  legal  competence,  the 
steps which  can be  taken  towards  solving  these problems  can 
be  divided  lnto  two  groups  : 
- measures  which  the  Community  can  Lake  by itself for its 
own  territory; - 32  -
- measures  which it can  influence  or help  to  shape  in associa-
tion with other States and/or within  the  framework  of inter-
national  organizations. 
No  matter where  these  measures  are  taken,  there 
~an be  no  doubt  that  the  Community  must  : 
- seek with  ~li  the  means  at  its disposal  to  ensure  the  maxi-
mum  degree  of safety as  far as  human  beings,  the  environment 
and  equipment  are  concerned,  and 
- ward off the  threat  ~o Community  shipowners'  survival  which 
is being posed  by  intolerable  distortions of competition. 
This  dual principle forms  the basis for  the measure~ 
proposed  in  the next chapter. 
Concrete  proposals 
Adoption  of Community  legal  instruments with  a  view  to  imme-
diate  intervention 
InternaLional  action already  embarked  on 
With  regard  to  international  action already embarked 
on,  Lhe  Community  should,  by  means  of Directives,  call upon 
the  Member  States not  only  to ratify w!thout  delay all  the - 33  -
international  conventions  and  recommendations  on  social  and 
technical matters  drawn  up  by  international bodies  (such as 
the  ILO  and  IMCO)  (*)  but also  to  take  the steps necessary 
for their application,  regardless of whether  they have been 
ratified by  enough States or not. 
These  Council  Directives  could be  supplemented by 
other  instruments  reinforcing  the provisions  of the  above-
mentioned conventions  and  recommendations;  where  necessary, 
the  Council  could  ask  the  Commission  to find appropriate, 
effective solutions  to  problems  that arise. 
The  Community  should adopt  Regulations harmonizing 
the'living and  working  conditions  of seafarers  on  vessels 
flying  Member  State flags. 
It goes without  saying  that  these  Regulations  must 
set  out  from  the principles laid down  in Articles 2,  117, 
118  and  119  of the  EEC  Treaty  (which  provide  for non-discri-
mination  and  harmonization  coupled with progress)  and  must 
also be  based on  the  international  instruments  of the  ILO 
(including Convention  No.  111)  and  IMCO. 
The  ad  hoc  merchant  shipping committee  set  up  in 
1973  should be  given official status and  strengthened so  that 
it can assist  the  Cor~ission in  the preparation of these  Regu-
lations. 
The  Community must  make  every effort,  in concert 
with  the  relevant contracting parties,  to ensure  - by  amending 
the  definition of "national shipping line", if need  be  - that 
(*)  Cf.  Appendix  4  to  the  HENNIG  Report  (pages  141  to  141) - 34  -
liner conference  trade  is shared on  the basis of the  40  : 
40  :  20  principle advocated  by  the  new  shipping nations. 
Supplementary deterrent action 
In order to  strengthen existing Community  legal 
instruments  and  to  remedy  the  shortcomings  that still exist, 
particularly in the  areas  of'  maritime  saf'ety  and  living and 
working conditions  (problems  to which  the  Community  is very 
much  alive),  it is necessary  to  implement  supplementary pro-
visions  in  the  f'orm  of Regulations  and/or Directives and  in 
particular the  following  : 
Legislation establishing really effective procedures 
for  supervising observance  of'  Community  legal  instruments. 
In particular,  -chere  should  be  legislation providing for  the 
establishment  and  defining  the  mode  of operation of a  Com-
munity  inspection force  in  the  ports and  territorial waters 
of the  Community  and  in  the  major  international  seaways which 
come  under  Community  jurisdiction. 
Since  it is desirable  to  extend  this  inspection, 
multilateral  agreements  should be  concluded  as  quickly as 
possible with  the  non-member  countrj_es  concerned. 
Lezislation  laying down  the  technical  and  social 
criteria which vessels  must  meet  on  pain of being  refused 
access  to  Community  ports,  whatever  the  legal  status of the 
latter  (autonomous port,  free port,  etc.). - 35  -
In order  to ensure  that  this legislation is applied 
in uniform  fashion  in all  the  Member  States,a Commun~~ tech-
nical  inspection system  should be  introduced.  This  task of 
technical  inspection could be  delegated  to  the  shipping in-
spectorates of the  individual  Member  States or similar ser-· 
vices  approved  by  the  Community  authorities;  where  necessary, 
t.hes~  services  should  be  strengthened or set up  where  they 
do  not yet exist. 
These  services would notify  the  Community  authori-
ties of the  infringements established and  the  action  taken. 
In  the  light of these  reports,  the  Community  authorities 
could,  where  necessary,  draw  up  additional  legislation  ~o 
intensify  inspection and/or tighten  up  Community  requirements 
in this area. 
Legislation penalizing non-observance  of the  Com-
munity  legal  instruments  in force  and  providing 
for  the  setting-up  of  an  effective  inspection service with 
real  powers  to  take  action  in  the  various Community ports; 
for  de~errent sanctions,  such as  a  ban on entry  to Community 
ports,  seizure of  ..;he  vessel  and/or fines  depending  on  the 
infringements established; 
- ~hat any  such non-conforming vessel  en~ering a  Community 
port,  must,  in addition  to  the  fines  incurred,  be  detained 
there until proof of conformity with Community  requirements 
can be  produced,  if necessary after repairs or alterations 
effected on  the  spot,  i.e.  at a  shipyard near  the  Community 
port  in questlon. - 36  -
Legislation  laying  down  that,  in  the  event  of an 
infringement  of the  social provisions,  wages  and  any other 
allowances  must  be  pald  to  the  crew  under  the  supervision 
of a  body  approved by  the  Community  authorities,  at  a  place 
determined  by  ~hat body. 
Legislation  laying  down  ~he requirements  as regards 
qualifications  and  the  conditions  for  Lhe  mutual  recognition 
of officers'  and  crews'  certificates  (Community certificates, 
Community  approval). 
SupplemenLary  financial  ar.Lion 
Financial  legislation providing for 
the  harmonization of  ~he conditions governing  the  granting 
of new building subsidies  so  as  to  reduce  the  exis~ing dis-
crepancies,  which  give  rise  to harmful  inequalities;  this 
must  not,  however,  mean  that subsidies aimed at maintaining 
a  given  level  of activity in the  industry become  a.  permanent 
fixture; 
the  inlroduc Lion  of  scrappine;  premiu,ns  for vessels flying 
a  Member  State fiag  ~>hat.  no  longer  conform  to  the  standards, 
so  as  Lo  cover  the  difference  beLween  Lhe  price obtainable 
by  the  Community  shipowner  on  the  second-hand  market  and 
the  price offered by  lhe  scra9ping yard. 
These  premiums  could be  divided  into  two  instal-
ments  :  the first half would  be  paid  iuunediately on  scrapping; 
the  second half would  be  blocked  for  a  maximum  period of five 
years,  during which  the  shipowner would  have  to  order a  new 
vessel  from  a  Community  yard  in order  to  qualify,  except where 
~here was  manifest cyclical  overcapacity.  This  system could 
thus be  the  beginning of a  solution to  the  crisis in ship-
building.  The  Section would,  however,  give  its support  also 
to other measures  that produce  the  same  results. - 37  -
Legislation applicable  to  insurance  companies and 
governing  in particular  the  conditions  for  the  i.nsurance  of 
vessels  meeting  the  requirements  imposed  by  Community  legis-
lation. 
4.  Community  Action  to be  Envisaged  in  the  Medium  Term 
At  international  level,  the  Community  should 
adopt  a  Community  posjtion  that would  be  presented 
and  defended as  such  on  behalf of the  Member  States at future 
negotiations  in  international  forums; 
decide  the  action of all  kinds  that  the  Community 
could  undertake at international  level  in order to help  im-
prove  maritime  safety and  living and  working  conditions  on 
board vessels  regardless  of their flag; 
incorporate  in all  trade  agreements  concluded  by 
the  Co~nunity or any of its Member  States clauses  requiring 
observance  of Community  maritime  regulations; 
conclude bilateral  or multilateral  agreements  with1 
non-member  countries  on  observance  of  che  Community  regula-
tions  in force  and  even  on  their  involvement  in  the  implem~n­
tation of these  regulations. 
Internally,  the  Community  should 
constantly adapt  technical,  social  and  economic 
standards  to  the  economic  and  social  progress of the  Commu-
nity,  wlth  a  view  to making  competition  in  the  maritime  sector 
healthier,  improving  the  living and  working conditions  o~ - 38  -
crews  and  ensuring  that  non-member  countries and,  in parti-
cular,  developing  countries engaging  in maritime  activities, 
can play  the  role  to  which  they  are  entitled - in  short,  with 
due  observance  of the  provisions  of  ~he Preamble to  the  Treaty; 
equip  itself with efficient  tools  in  the  economic 
and  commercial  spheres  that will  enable  effective support 
to  be  given  to  Iriember  State  shipowners  in  the  face  of competi-
tion  from  third-country  shipowners  whose  operations are 'faq:i)i-
tated by manifest  structural  advantages. 
5.  Conclusions 
The  Section has  made  an  effort  to  bring its views 
to  the  attention of all  the  relevant  authorities before  the 
UNCTAD  conference  to  be  held  i.n  Manlla  in Hay  1979,  which 
will  consider  a  special  aspect  of  the  problems  described. 
The  Section appeals  to  the  Council,  the  Commission, 
the  r.1ember-S tate  governments  and  all  national  and  interna-
tional  decision-making bodies  to  ensure  that work  is speeded 
up  and  that  the  decisions  needed  to  avert  serious  threats 
to  the  Community  are  taken without  delay. 
The  Commission  should  be  given  the  resources  to 
carry out  the  new  tasks assigned  to it. 
* 
*  * - 39  -
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General  Notes  on  the  Tables 
Table  1  :  compares  a  number of recent reports  in order to 
establish the  subjects for  this study,  and  indicates the 
number  of ships  and  the  tonnage  for  each country concerned 
It selects six flags  (the  largest by number  and  by  tonnage, 
plus  2  others)  as  the subjects for  study. 
Table  2  :  indicates  the  size of merchant fleets of EC  coun-
tries,  new  rrtember  candidates  an.d  the  6  l''OC  countries,  both 
by number  and  tonnage. 
Table  2  a)  :  shows  pie charts illustrating the  number  and 
tonnage  figures  in the preceding  table. 
Table  3  analyses  the  merchant  fleets of the  EC  Member 
States,  the  new  member  candidates and  the  FOC  countries as 
a  function of the  type  of ship.  The  number  and  tonnage  of 
the  Liberian tanker fleet is noteworthy,  as  is the  relative 
insignificance of the  FOC  fleets  in types  other than tankers 
etc.,  and  general  cargo. 
Table  3  a)  :  illustrates the  analysis  in Table  3  in the  form 
of pie charts.  The  figures  in brackets  show  the multiplier 
(i.e.  the size of the pie chart for  tankers etc.  should be 
44  times  bigger than that  for passenger ships).  The  impor-
tance  of tanker fleets and  the  penetration of this market 
by  FOC  fleets  can  be  clearly seen. 
Table  4  :  shows  the  age  of ships  in four groupings.  The 
large relative  tonnage  of elderly Italian,  Greek  and Pana-
manian  ships  can be  seen here,  and  this is probably reflec-
ted  in the  total  loss data  (Table  5). 41  -
Table  4  a)  :  The  chi-square  test provides  a  technique  where-
by it is possible  to  assess  the  significance of the  depar-
tures of observer frequencies  from  the  frequencies which would 
be  expected if the  data conformed  to  some  theoretical distri-
bution.  If the  expected and actual  values were  identical, 
the  value  of chi-square would  be  zero.  The  value  obtained 
therefore measures  the  extent  to  which  the  observed values 
depart  from  the  expe,cted values. 
Table  5  :  shows  new  ahips  classed by Lloyd's Register only 
(the notes  to  the  table  should also  be  consulted).  This 
accounts  for  the  low figure  for certain EC  Member  States and 
the  low figures  for Greece  and  the  FOC  flags.  It should not 
be  inferred  that  the  large  tonnages  of new  ships registered 
in those  countries were  not classified 
not  classified with Lloyd's. 
they were,  however, 
Table  6  :  shows  the  growth of merchant fleets  in the  last 
10  years,  by  tonnage  only. 
Table  6  a)  shows  the  same  data in graphic  form. 
Table  7  :  compares  figures  of seafarers unemployed with  the 
total  registered unemployed  in  the  EC  Member  States.  The 
differences  in the  two  sets of figures  are not  considered 
to  be  significant. 
Table  8  :  shows  total  losses  from  1971  to  1977,  and  gives 
a  mean  loss  ratio  (number of losses as  a  percentage of total 
registered  tonnage)  for  the  whole  period.  The  substantially 
higher figures  for certain  FOC  flags  should be  noted.  Full 
details of casualty statistics are  available  from  the  Liver-
pool  Underwriters'  Association.  In  "Flags  of Convenience - 42  -
in  1978"  (Polytechnic  of Central  London)  an  attempt has  been 
made  to  assess  the  relative probabilities of losses  in dif-
ferent  fleets,  using  a  Poisson distribution technique,  which 
permits  the  calculation of probabilities where  there are  iso-
lated events  of which  there  is no  finite  total number of pos-
sibilities. 
However,  as  the  authors  state,  it is difficult to  impute 
safety levels  to national  fleets  on  the basis of total  los-
ses,  without  taking other factors  into  account,  e.g.  the  type 
of ship,  the  age  of the ship,  and  the  size of ship,  as well 
as  the waters  in which  the  ship normally sails.  Compari-
sons  over periods of time  can  also  be  misleading  in that sa-
fety  standards may  improve  or deteriorate.  For these rea-
sons  no  attempt has  been made  to develop  a  probability analy-
sis of total  losses  in this study. 
Table  9  :  gives  the  present  information  regarding benefi-
cial  ownership.  It should  be  noted  that  the  Commission  is 
also undertaking  a  study  in this direction  (see  Ques-
tion 768/78,  OJ  Vol.  22,  C  33)  and  that Lloyd's/Lloyd's Regis-
ter Shipping  Information Services plans  to  have  information 
regarding holding  or beneficial  owners  available  on  computer 
in  1980. 
Table  10  gives details of the status of  IMCO  conventions 
as at 31  May  1978. - 43  -
Table  11  :  one  of the most  important  aspects of the acti-
vities of the  ITF  is the  recovery of back pay on  FOC  ships 
which underpay their crews  by comparison with  ITF  agreed 
rates.  This  table  shows  the  total  amounts  recovered  in 
1977,  the flags  and  the  number  of ships  involved. 
Table  12  :  shows  the  number  of ITF  inspectors  (it should be 
noted  that  in addition to this total  there are many  other 
national  trade  union officials who  act as part-time  inspec-
tors}, 
Table  13  shows  the  total number  of FOC  and  crew of con-
venience vessels covered  by  ITF  agreements at 1.2.1978. 
It should be  noted that at  the  time  of writing this total 
had  risen to  approximately  1,500 vessels. 
Table  14  :  gives  the  data for  the  ship-classification acti-
vity of Bureau Veritas  in 1978,  showing  not  only the  total 
number  of ships classed but also  surveys carried out. F
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LIST  OF  SERIOUS  SHIP  ACCIDENTS, 
November  1977  to April  1978 
APPENDIX  2 
Data  taken  from  a  publication of 
IMCO  (Maritime  Safety Committee  - 39th meeting) L
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CHAPTER  III 
SUB-REPORT  OF  THE  SECTION  FOR  TRANSPORT  AND  COMMUNICATIONS 
ON  THE  DEVELOPMENT  OF  THE  ROLE  OF  NEW  SHIPPING  NATIONS 
(Rapporteur  :  Mr  l'>!ASSABIEAUX) 
1.  Introduction 
The  traditional  shippinR  nations  (including  seve-
ral  EEC  countries),  whose  fleets  are  operated  in  accordance 
with  standard practices,  are  being  confronted with  fla~s of 
convenience,  sub-standard  vessels,  the  fleets  of  COMECON  and 
developing  countries  and  fleets  in  which  racial  discrimina-
tion  is practised  on  board  ships. 
2.  Definition of the  Scope  of  the  Study 
In  this  study,  the  expression  "new  shipping na-
tions"  applies essentially to  the  developing  countries for-
ming  the  Group  of  77  in all  international  forums.  This  de-
finition  is  justified on  historic  Rrounds.  Thus,  apart  from 
the  countries of  Latin  America,  all  the  countries which  have 
emerged  gradually on  the  international  shipping scene  have 
been  the  products  of decolonization.  Another  factor  justi-
fying  the  definition is that  these  countries  form  an  entity 
by virtue  of the  fact  that  they  are  endeavouring  to estab-
lish similar national  shipping policies,  which  are  guided 
by  their desire  to exercise direct control  over  the  sea  trans-
port of their foreign  trade  using  ways  and  means  that  gene-
rally come  under  the  powers  of  the  public authorities. 
Although  these  countries have  the  sarne  ideas  on 
shippjng  policy which  they  feel  they  must  put  into effect, 
this does  not  mean  - and  this we  must  bear  in mind  - that 
they  have  attained  the  same  level  of technological  advance. 
Here,  there  are  disparities which  may  be  very great  in  some - 79  -
cases.  These  different  levels of  P.rowth,  howev~r,  never poee 
any  real  threat  to  the  basis on  which  the  developing coun-
tries'  shipping policy rest.  Instead,  there  is a  tendency 
for this  to  spur  these  countries  on,  for  the opportunitlel 
they have  fer making  a  mark  in  international  shioping •re 
in proportion  to  the  technical  facilities at their disposal. 
Taking  this definition of new  shipping nations as 
its basis,  this  study will  therefore  seek  in  the  main  to 
examine  possible  trends  in  relations between  developing coun-
tries and  the  countries of  the  Community  in  the  field of 
shippinP,. 
3.  The  Origins  of the  Development  of the  New  Shipping  Na-
tions'  Role 
The  difficulties which  exist  today  between  deve-
lopinp,  countries  and  industrialized countries,  including  the 
members  of  the  European  Community,  are  mainly  due  to  econo-
mic  factors,  e~en though  they  sometimes  take  on  a  political 
tone  and  are  dealt with at  a  political  level. 
Sea  Transport  :  The, Instruments  of  a  Country's  Foreign  Trade 
!1ost  develoning  countries are  obliged  by  their geo-
~raphical  location  to  have  their  imports  and  exports  ship-
ped  by  sea.  Because  they  do  not  have  means  of their own  for 
transporting all of their foreiRn  trade,  they  are  inevitably 
compelled  to call  on  the  industrialized nations  for assis-
tance. - 80  -
This  situation places  a  considerable burden  on  the 
balance of payments  of  the  developing countries,  for their 
reliance  ori  foreign  shipping lines for their  imports  and 
exports  results  in heavy  outflows  of  foreign  exchange. 
In  addition,  developing  countries without  any mari-
time  fleets  ar~ excluded  from  the  organization of sea trans-
port  and,  1n  particular,  from  th~ fixing of  freiP'ht  rates 
and  hence  the  prices  char~?:ed  for  sea  transport.  r-tany  deve-
lopinR countries  think  that  this is  a  harmful  aspect.  This 
is  why  they  are  very  determined  to  expand  in  the  maritime 
field  and  consider sea  transport  to  he  a  vital  additional 
aspect  of  forei  ~n trade.  DevelopinP".  countries,  unlike  many 
industrialized countries,  do  not  see  shipping as  being  an 
industry  in  its own  ri~ht.  Instead  they consider it to  be 
an  integral  part of their national  economies. 
Statistical Analysis  of  the  Relationship between  the Distri-
bution of  the  World  Fleet  and  of World  Seaborne  Trade  accor-
ding  to Groups  of Countries 
Althou~h there  is  no  econo~ic  law  or  law  of nature 
which  demands  that  a  balance  he  struck between  the  sea  traf-
fic  9.enerated  by  a  country or proup  of countries  and  this 
country's or ?.roup  of countries'  maritime  fleet,  the  develo-
ping countries  think  that  their share  of world  sea transport 
is completely out  of proportion  to  their share  of world  sea-
borne  trade.  This  is confirmed  in full  by  the  three  tables 
on  pages  89  to  91  to  this paper. - 81  -
These  tables  reveal  the  rollowinP,  : 
Between  1965  and  1976,  the  developln~ countries' 
shares  of  the  world  fleet practically remained  unchanged, 
moving  only  7.4%  to  7.5%.  During  the  same  period,  developed 
market  economy  countries  in  the strict sense  most  certainly 
witnessed  a  slight drop  in their share of  the  world  fleet 
{56.6%  in  1976  as  opposed  to  69.6%  in 1965).  However,  quite 
apart  from  the  fact  that  this is still the  bu3k  of the  world 
fleet,  it must  also  be  pointed out  that  the  open  registry 
countries'  fleet  expanded  very  sharply during  the  same  pe-
riod,  increasing  jts share  from  15.1%  in 1965  to  27.1%  in 
1976.  Everybody  knows  perfectly well  that  a  considerable 
part  of this fleet  is owned  or controlled  by  interests  in 
OECD  countries. 
This  lack  of  balance  is also  borne  out  by  the  dis-
tribution of world  tonna~e accorrtinP,  to groups  of countries 
and  types  of vessels. 
Bulk carriers 
Rates  of expansion vary greatly between  the  dif-
ferent  proups  of  developin~ countries.  This  1s  particularly 
true  of Arab  oil-producin~ countries,  which  have  expanded 
their oil  tanker fleets  considerably  these  last  few  years 
{since  1974  to  be  precise)  and  now  have  fleets comparable 
in  size with  the  fleets  of  some  industrialized countries. 
In  1976,  developing countries  owned  only  5.7% of 
the  world's  tankers  and  only  5.5%  of  the  world's  ore  and  com-
bination carriers.  By  contrast,  developed  market  economy 
countries and  open  reRistry countries  owned  90.2%  and  90.4% 
of  the  same  categories of vessels. - 82  -
In  addition,  the  increase  in  the  developinP.  coun-
tries'  share  of  the  world  bulk carrier fleet  was  relatively 
small  in  the  ten years  up  to  1976;  their share  of  the  tanker 
fleet  w&s  up  from  4~~  to  5.7%  and  for  ore  and  combination car-
riers  the  increase  was  from  3.8%  to  5.5~. 
Liner Vessels 
The  developincr  countries'  share  of  ~he world  fleet 
of conventional  vessels  is  much  hi~her than  their share of 
the  bulk carrier fleet,  but  it is still a  lon~ way  behind 
the  industrialized countries'  share.  In  1976,  the  develooin~ 
countries  ownerl  14.8~ of  the  worlrl  conventional  liner fleet 
as  opposed  to  the  ~eveloped  mar~et economy  countries'  46.9% 
and  the  open  re~istry countries'  20t.  However,  when  it comes 
to  mod~rn types  of  vessels,  the  developinp, countries  own  prac-
tically no  container carrjers  (1.5~ of  the  world  fleet  as 
opposed  to  the  developed  countries'  90.6%  and  the  open  regis-
try countries•  6.4%)  and  they  have  no  barge  carriers at all. 
The  developing countries'  small  fleet contrasts 
sharply with  the  volume  of traffic generated  by  these  coun-
tries,  especially on  the  export  side;  95.4%  of  the world's 
crude  petroleum,  60.7~ of petroleum  products  and  30.7% of 
dry  cargoes  come  from  the  developjnr  countries. - 83  -
The  Effects of the  New  International Division of Labour 
In  larRe  traditional sectors of industry such  as 
the  textile,  steel  and  petrochemical  industries,  a  geographi-
cal shift  in production  towards  the  developin~ countries has 
been,  and  still is,  ta~ln~ place  and  the  shipping  industry 
may  be  considered  to  have  been  up  a~ainst a  similar develop-
ment  since  the  start of  the  seventies.  This has clearly 
boosted  the  role  of new  shipping nations,  whose  operating 
costs give  these nations considerable  advanta~es over cer-
tain traditional  shipping nations.  Previously  these  advan-
tages  were  one  of the  reasons  for  the  development  of flags 
of convenience  and  the  use  of sub-standard vessels,  but  now-
adays  .it  is developin?:  countrjes who  are  taking over some-
what  from  flap.;s  of convenience. 
Because  of all  these  factors,  the  developing  coun-
tr1es  h~ve been endeavourinR  for  so~e years  now  to  lay down 
the  terms  of  a  new  international  shipping order.  At  first, 
some  of the  developing  countries attempted  to  do  this  on  a 
national  basis but,  more  recently,  the majority have  turned 
to  international  agreements. 
4.  The  shipping policy pursued  by  new  shipping countries 
With  regaro  to  this policy,  a  basic distinction 
must  be  drawn  first  and  foremost  between  two  very different 
fielrls  of  ~ctivity- re~ular liner  shippin~ and  tramp  ship-
pinp,. - 84  -
Regular Liner Shipping 
From  the  outset  this field  was  the pre-eminent  tar-
get of the  new  shipping policy which  the  developing countries 
wanted  to see  developed  in  the  world.  This is due  to the 
fact  that  rep,ular liner shipping operates within  a  very pre-
cise framework  (shjpping conferences,  pools,  eY.istence of 
freight  rates,  need  for  regular and  frequent  shipping ser-
vices  and,  in  most  cases,  relatively well-balanced  import 
and  export  traffic).  It is this already existing framework 
that  the  developing countries have  been  attempting  to  reform. 
To  start with,  thjs  reform  generally amounted  to protectio-
nist  and  unilateral  measures.  ~his was  especially true  of 
the  shipping policy  pursued  by all  the  countries of Latin 
America,  which  were  very quick  in  introducing  a  50/50 cargo 
apportionment  formula  (i.e.  50%  of their trade  for their own 
national  line(s)  and  50%  for  foreign  lines).  This protec-
tionist attitude  towards  the  carriage of their owr.  foreign 
trade  was  also  accompanied  by  a  move  to  restrict  ~ncreases 
in freight  rates. 
These  measures,  which  were  unilateral  most  of the 
time,  ~ave way  from  1968  onwards  to  the  desire,  at least in 
the  minds  of developinP  countries'  politicians  if not  in 
thPir policies,  to  press  for  a  new  or~anizational set-up  for 
repular liner shippino.  The  principles of this  new  system 
were  embodied  in  the  Unitect  Nations  Convention  on  a  Code  of 
Conduct  for Liner Conferences  adootPd  in  Geneva  on  4  April 
1974.  The  main  provisions  of this Code  are  as  follows  : 
- automatic  right for every national  line  to  be  a  member of 
a  shipping conference; - 85  -
- 40/40/20 dintribution of conference  traffic; 
national  lines given  the  rieht  to  veto all  important de-
cisions  taken  by  shipnin~ conferences; 
- freezinR  of  frei~ht rates for  15  months; 
- ob~igation for  shipoin~ lines and  shippers  to  hold  consul-
tations  on  all  questions  relating  to  sea  transport  between 
two  countries; 
- introduction of a  conciliation procedure  for settling dis-
putes between  ship~in~ lines and  shippers. 
While  this Code  constitutes a  compromise  between 
the  developinR  countries'  ann  inrlustrlalized  countries' 
views,  it nevertheless clearly bears  the  stamp  of  the  deve-
loping countries'  wish  for  reform.  It can  be  said  that  the 
Liner  Code  marks  the  start of  a  new  international  shipping 
order  in  which  States will  play a  more  important  role  than 
they  used  to. 
The  fact  t~at this Convention has  not  yet entered 
into  force  does  in  no  way  call  into question  the  principles 
which  inspired  it.  ~owever,  the  non-ratification of the 
Code,  mainly  by  industrialized countries,  has  prompted  deve-
loping  countries  to  brinq back  anrl  tip,hten  up  in  some  cases 
their own  unilateral  policies. 
~orne  countries  h~ve chosen  to  embody  the  princi-
ples of  the  Code  in  their natjonal  le~islation and  have  equip-
ped  themselves with  rneans  to  'keeo  a  check  on  and  take  action 
agalnst national  and  foreign  shippin~ lines which  occasio-
nally carry a  lar~e share of their foreiP.n  trad~. - 86  -
'1'ramp  Shipping 
For  the  time  being,  the  organization of this type 
of transport  has  not  been substantially altered by  the  deve-
loping countries.  The  chief reasons  for  this are  to  be  found 
in  the  structure of  tratnp  shipping. 
Tramp  shippinp  is  in  f'act  much.less  organized  than 
repular liner  shippin~ because  it oheys  the  ~eneral princi-
ple of supply  and  demand.  In  addition,  the  traffic  flows 
are  not  really stable,  because  it is not  possiole  to fore-
cast  market  fluctuations  and  the  volume  of  !=!;OOds  available 
for  shipment.  They  are  also  in  total  disequilibrium,  for 
import/export  operations  are  rare  in  tramp  shipping.  Finally 
tramp  shinpin~  ~s used  in  the  main  for  raw  mate~ials such 
as oil,  coal,  ore,  phosphate,  cereals,  etc.  Because  of the 
competitive characteristics  of these  matters,  the  shipping 
lines'  customers  here  enjoy  relatively satisfactory terms, 
especially as  re~ards costs.  For this  reason,  aod  also  be-
cause  it  is virtually  r~hsurd  to  seek  to  organize  tramp  ship-
ping,  there  has  so  far heen  very  little  ~overn~ent interfe-
rence  or desire  on  the  Dart  of  rlevelopinP, countrtes  to  regu-
late  this sector. 
This  cioes  not  mean,  however,  that  in future  tra-
ditional  shippinP,  nations will  not  have  to contena here with 
new  demands  from  developing  countries,  similar to  those  made 
with  regard  to  regular liner  shippin~.  Statements pointing 
in this direction have  already  heen  made  on  several  occasions 
by  the  Secretary-General  and  the  nirector of the  Maritime 
Transport  Division of  IP~CTAD who,  after havinp  ~one to war 
with  the  shipoinp conferences  on  tile  developinJr  countries' - 87  -
behalf,  now  intend  to  do  somethinv similar in the field of 
tramp  shippinP.,  where  they also  want  to campaign  for  the prin-
ciple of  car~o  sharin~ based  en the origin of the  goods. 
This  ~ction has  now  been  set  in motion  by  UNCTP~ Report 
TD/B/C.4/222.  The  Secretariat of UWCTAD  thinks,  in fact, 
that control  over a  certain percentaRe  of freight  provides 
developinp countries with  the best  impetus  to  develop  their 
fleets.  However,  this  move  may  not  really materialize since, 
if it leads  to  an  increase  in  developinR countries'  share 
of traffic,  the world's bulk cargo fleet will certainly in-
crease  the  cost of transnort much  more,  which  in  the  final 
analysis,  will  have  a  harmful  effect  on  the  economies of 
developinp countries whose  raw material  exports. form  one  of 
their main  resources. 
It  is possible  to  imagine,  however,  that develo-
pjn~ countries will  seek  to  ne~otiate long-term contracts 
for  the  sale  of  commodities  in which  the  sea  transport is 
incorporated.  Some  countries have  already  done  so  for the 
sake  of natural  ~as,  phosphate-based  products  and ores.  This 
shows  very clearly that  the  developing countries will  avoid 
imposinP,  a  cloak of bureaucracy on  a  very open market which 
oDerates  satisfactorily  in their own  interest.  Instead  they 
will  seek  to  have  a  share of  the  transport set  aside for  them-
selves  in export  contracts.  Such  an  objective  can certainly 
be  atta1ned  by  havinP.  CIF  contracts  instead of  FOB  contracts 
as at present. 
The  rlevelooin.~ countries  think  that  they  should 
not  only carry a  P,reater share of  international  seaborne 
trade  but  should  also  have  a  F,reater say  in  the drafting of 
new  maritime  legislation.  Just  as  the  developin~ countries 
have  stron~ly contested  the  economic  organization of world - 88  -
maritime  transport,  so  too  do  they consider  the  maritime 
laws,  which  they did  not  help  to draw  up,  are prejudicial 
to  their interests.  This  is why  they  are  seekin~ the  rene-
~otiation of crucial  international shipping agreements. 
Three  examples  may  be  quoted  in  this  respect,  vi~.: 
- the  conference  on  the  law of  the  sea; 
- the  Hamburg  Conference  on  the  l:aoility of the carrier; 
- the  International  Conference  on  multimodal  transport. 
5.  \<That  pol icy can  the  community  adopt  towards  the  develo-
ping countries 
It is certain that  the  development  of  the  role of 
new  sh!ppinP,  nations  has,  and  will  continue  to  have,  a  very 
important  effect  on  the  future  of  the  European  Community  in 
all  fiel~s.  Some  of  th0  prohlems  with which  we  are  confron-
ted  today  could  have  been  avoided  or at least  limited or atte-
nuated  to  a  large  degree  if world  seaborne  trade  were  expan-
ding.  However,  it is not  and  since  1974  there  has  been prac-
tically no  increase  ln  the  volu~e of  world  trade.  This  means 
that  the  emergence  of every  new  maritime  fleet will  lead  de 
facto  to  a  reduction  in  the business  done  by  other shippinq 
lines. 
Tn  short,  the  devP.lopinp  countries  think  that  the 
establ  i shfllent  of national  fleP.ts  wi 11  help  to  ~ive  them  much 
more  economic  independencP.. 
Under  these  cjrcumstances,  what  can  the  Community 
plan  to  do? 
In  the  field of regular liner shipping,  the  reply 
is to  recognize  the  importance of the  Liner Code  and,  at  Com-
munity level,  to adapt  the Convention's  methods  of applica-
tion so  as  to  brin~ it into line with  the  Treaty of  Rome. - 89  -
The  Community  must  facilitate  the  application of 
the  Code.  As  a  result of the Code's  implementation,  FOC  re-
gistrations could  drop  somewhat. 
The  Community  must  equip  itself with  a  dynamic  ship-
ping policy.  If this policy is to  bec'ome  a  reality,  the  Com-
munity must  apply forthwith Article  117 of the  Treaty,  which 
provides  for the  harmonization  and  sustained  improvement of 
working conditions,  and  : 
harmonize  the  buildin~ costs of vessels  in  the  EEC  and 
throuP,hout  Europe,  if possible; 
- strictly apply  in  EEC  ports Convention  No.  147  on  sub-stan-
dard  vessels,  cease  to charter sub-standard  FOC  vessels 
and  do  everything  in  its power  to  repatriate vessels that 
have  been  transferred  to  flags  of convenience; 
- put  an  end  to  the  discrimination still be!ng practised 
against  foreign  seafarers - in particular,  seafarers  from 
Asia,  Africa  and  Latin America  - on  board  ships  flying  the 
flags  of  the  EEC  !·!ember  States; 
- take  vi~orous action  to  reduce  the  oresent overcapacity 
which  is  r.ivino:  rjse  to  a  serious  imbalance  on  the  cargo 
market. F
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!A!!Ll 
W<trld  llf!aburnf'  trad<"  a}  In  196!o,  19'10,  t9n, b)  19'14  __  a:oci  1975  c) 
by  trpr11  ol' cargc•  and  ,;hare11  or sroups or countrh•s .!ll 
(M11 LIon:.  or  tonn  and  percentage~ u r  world  totaL) 
r.ooda  loadPd  Goocls  unloaded 
count.I'J  group  Year  Petrolei.MI  Dry  Total  ~'etroleu.  Dry  Total 
carao  all  Carao  all 
Crude  Products  goods  Crude  Product&  aqoda 
(Trade  in millions or tone) 
World total  19t5  622  240  812  1,674  622  I 
222  832  1,67& 
1970  1,110  330  1,165  2,605  1,Hil  302  1,1.27  2,530 
£  1973  1,514  353  1,407  3,274  1, 521  I 
339  1,377  3,234 
1974  1,497  335  1,472  3,304  1,470  312  1,472  3,254 
1975  1,43J  3,175  I  1,441  3,081 
1 '742  1.  6-\0 
(l'rrcentqc  11hnrc  or each .:atProrv or aoods  in total) 
World  total  1965  3'/,?  14,3  48,5  100.0  J7.1  13.2  49.7  100.0 
1970  il?,6  12,7  44,7  100.0  •13.51  11.9  44.6  100.0 
1973  46.2  10,8  43.0  100.0  <~.o  10.5  42.5  100.0 
1974  45.3  10,2  44,5  100.C  45.?  1  9,6  45,2  100,0 
1975  54,9  45.1  100.0  53.2  46.8  100.0 
(Percentaae share or trade  by aroupa  of' countries) 
Developed Nr'- 1965  0.1  23.3  55,9  31.3  78,91  79.0  78.5  78.1 
ket  econOIII)'  1970  1.5  26,9  60,0  30.8  79,9  79,4  79.1  79,5 
countr1ea  1973  2.1  29,8  62.8  31.2  eo.:;  81.5  77.3  79,1 
1974  1.7  29,3  &C:.l  31.4  7!'..0  80,3  77,0  78,3 
Socialist coun- 1965  4.6  8,9  8,2  6.9  0.4  1.0  5.e  3,1 
tries ot Eutem 1970  3.4  8,0  8,1  8.1  1.7  1.1  5.8  3.5 
Europe  and Asia  !:~!o> 
?.9  8,6  6.6  5.1  2.1  0,9  5.5  3,4 
:>,9  10,0  1,?  5,5  1.  7 
I 
2.1  5.3  3.3 
Developing  1965  ,,.l.:'l  fl'/,1!  35,9  fih8  ;>0,7  20,0  17,6  18,8 
countrlefl  Jq70  ·t~.o  r,• •• n  31.9  63.1  18.4  I  18,0  15.5  1'1,1 
1973  '}0,,0  liL,4  30,6  63.7  17.6  17,5  17 o1  17,4 
1974  g~,.-4  &0,'1  30,7  63.1  19.3  17,15  17.7  18.4 
or which:  1965  16.0  1.  7  10.6  11.1  2.5  S,l  ... 1  3,6 
~.  1970  ;:>S. 4  2.4  9,1  15.2  t.7  4.1  3,6  2.9 
1973  I  18.1  3.1  8.0  12.1  1.G  3.2  3.&  2.6 
1974  16.6  2. 7  7,6  11.2  1.2  2, 7  3.7  2.5 
in America  1965  ;10,9  42,8  15.4  21.0  12 ••  ,  6,0  4,3  7,5 
1970  1?.2  36,2  13,8  16.0  10.5  5.  t  .....  7,2 
1973  8.5  36.9  12.8  13.4  8.9  5,4  4.1  15.!1 
1974  7.4  35.0  13.8  13.1  10.2  6,6  4,&  7,3 
in Aata  1965  58,4  23.3  !1,2  29,4  5.5  a.5  9.0  7,5 
1970  !>7.4  ~7.:>  8.?  31.6  6,1  8,1  7.1  6,8 
1973  68.5  21.?  9, t  37.9  7,0  8.2  9.i  8,1 
1974  71.4  23.0  8,&  38.5  7,f'  7,4  1.2  8,4 
tn  Europe  1985  I  ..  - - ..  - 0.1  ..  .. 
1970  ..  - - ..  - 0.1  0.1  ... 
1973  ..  - - ..  - 0.1  .  .  .. 
1974  ..  - - ..  - 0.1  ..  .. 
in Oc:ean1a  1965  - - 0,7  0.3  - 0,4  0.2  0.1 
1970  - 0.1  0,8  0.4  - 0.!1  0.3  0.2 
1973  - 0,1  o.a  0,3  0.1  0.7  0.2  0.2 
U74  - ..  0,7  0.3  0.1  0,8  0.2  0.2 
Source:  Annex  II 
a)  See note a)  to table 1.  b)  Reviaed data,  which  therefore  111&1  not  be  1clent1cal  vtth the 
correapondtna data tn  table  2  ot the  1975  Review,  c)  PreH•tnaey uu-taa ti'OII  data tn 
United Natlona,  MonthlY  Bulletin ot StatUt1C!,  vol.  XXXI,  No.  1  (JanuUJ 1177). 
d)  See  Annex  I  below tor the CCIIIIIPGe1t1on  of theae  II'OUp&.  a)  Of which laatarn lurope rea-
pecttvelyz  2.7;  t.t;  1.41  5.0:  1.7;  0.11  4,0;  2,11  Aa1a reapeoUvely:  0.21  0.1; 
o.e;  o.s,  o;  1.3;  1.3;  o.a. D
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CHAPTER  IV 
SUB-REPORT  OF  THE  SECTiml  FOR  TRAI'lSPORT  AND  CCfofMUNICATIONS 
ON  FLAGS  OF  CONVENIENCE  (Rapporteur  :  Mr  HENNIG) 
1.  General 
1.1.  The  changing  of  flags  ls not  a  new  phenomenon  in 
shipping.  From  tlme  immemorial  ships  have  been  changing 
their flags  o;·1  the  hlgh seas  in order  to  evade  the  enemy. 
In  the  16th century English merchants  put  their ships under 
the  Spanish  flag  in order not  ~o be  excluded  from  the  West 
Indies  trade.  At  the  beginning of the  19th century part of 
the fleet  of Hassachusetts  sailed under  the  Portuguese  flag 
in order  to  escape  capture by British vessels.  !n  the-Second 
world  War  US  ships  carrying supplies  for  the Allies sailed 
under  the  f.Lags  of Panama,  Honduras  and  Costa Rica without 
any  change  in  ownership. 
Over  Lhe  centuries  the  increasingly  international 
nature  of  the  .Links  esLablished  in  all  areas  of sea  transport 
helped  to  promote  Lhe  spread of  flag  changing.  These  links 
take  forms  ranging  from  contractual  relationships  to  share-
holdings  and  subsidiaries and  even  complete  integration of 
an  individual  firm  in  a  group  of companies.  Many  inter-
nationally importanc  shipping concerns  can  therefore hardly 
be  said  to  be  of one particular nationality. 
1.2.  There  are  many  dlff'erenl.  expressions  for flags  of 
convenience  in  the  various  languages.  The  ESC  has  decided 
to  use  the  term  "flags of convenience",  abbrevjated  to  FOC, - 94  -
in all  languages  for  this Report.  Other expressions are 
to  be  found  in  the  literature,  such  as  "Schattenflagge", 
"valse vlag",  flags  of necessity,  runaway  flags,  flags of 
refuge,  tax-free flags,  piral.e  flags,  freebooter flags, 
fictional  or nominal  flags  {*)  (**). 
\vhile  the  ESC  intends  to  employ  the  term  "flag of 
convenience",  it is aware  that  the  expressions  "open registry 
country"  and  "open registry flag"  have  recently come  into 
official use  in connection with  investigations  into  the  exis-
tence  of  a  link between vessel  and  flag  State. 
·rhe  terms  "open registry country"  and  "open registry 
flag"  are  used principally by  UNCTAD  experts  and  also fre-
quently by national  Governments. 
yet  in general  usage. 
They  are,  however,  not 
Deliberate  use  of  a  false  flag  in  time  of war,  or 
because  of piracy,  eLc.  falls oulside  the  terms  of reference 
of this Report,  since  expatriation  is not  involved. 
1.3.  In its Opinion  on  the  European  Commission's  Report 
on  the  reorganization of the  Community  shipbuilding industry, 
the  European  Par.1.iament  Commi"Ctee  on  Regional  Policy, Regional 
Planning  and  Transpor"C  sets out  some  striking figures.  In 
the  15  years  from  1959  to  1975,  the  EEC  merchant  fleet  under-
went  a  relative  decline  from  35.41~  to  20.7%  of world  merchant 
{*)  See  v.  RAi.'4TZAU  :  Flaggenwechsel  in de·r  deutschen 
Seeschiffahrt  (Vandenhoeck  und  !tuprecht,  G~ttingen,  19.77) 
Page  14,  note  1. 
(**)  See  also  Append"!..x  1  to  this  Heport  entitled "Definition 
of Terms".  (pacies  131  to 137). - 95  -
Lonnaw~,  a lLh(.)ugh  ovc r  1.he  same  pc r 10d  r:r.:c  tonnage  expanded 
by  78%.  This  is,  however,  bel.ow  Lhe  world  average  expansion 
of  199%,  which  is far exceeded  by  the  flag of convenience 
countries  (33~) and  the State-trading countries  (41~). 
The  European Parliament  Committee  notes  that  on  1  January 
1978  the  world merchant  fleet  comprised  .32,239  units with 
an  overall  deadweight  carrying capacity of 625.8 million tons. 
The  EEC  countries accounted  for  slightly more  than  20%  or 
76.4 million GRT  (*).  These  figures  indicate  a  considerable 
wo~ld surplus,  which  is accompanied  by  a  decline  ln freight 
rates  and  great  uncertainty as  a  result of currency fluctua-
tions. 
The  European  Parliament  Committee  considers  that 
the  Community's  shipping  industry  ts at present  in  a  critical 
situation.  It  is becoming  increasinely clear that most  West 
European  shipping  com~anles are  unable  to  cope  with  the  un-
bridled and  aggressive  competition of certain fleets.  Quite 
apart  from  the  threat  to  the  exisLence  of the  Gcmmunity's 
own  merchant  fleet,  the  economic  and  social  consequences are 
far-reachlne. 
All  in all,  it can be  said  that  the  various  trends 
have  a  cumulative  effect  on  the  development  of maritime 
traffic.  The  increase  in  the  world  merchant  fleet was 
(*)  See  European  Parliarnent,  Interim Report  drawn  up  on 
behalf of the  Committee  on  Economic  and  r-tonetary Affairs 
on  the  Communication  from  the  Commission  of the European 
Communities  to  the  Council  on  t:he  Reorganization of the 
Community  Shipbui.lding Industry  (Doc.  182/78 of 3  July 
1978),  page  104. - 96  -
A.Ccompanied  by  a  downturn  in  the  world  economy.  The  surplus 
in world  tonnage,  coupted  with  the  recession,  sparked off 
a  general  decline  in .freight,  which  in  turn exacerbated 
competition. 
1.4.  The  Community's  shipping  industry is of great  impor-
tance  .for  Community  trade.  About  25%  of intra-Community 
trade  is carried by  ship,  so  that  the  shipping  industry occu-
pies a  significant position  in  the  EEC  economy.  The 
Community  .fleet  is co1nposed  of vessels of the  most  modern 
types with  a  low  a.verage  age.  The  Community  accounts  for 
43%  of world  containership  tonnage. 
In  1974/1975,  the  Community  merchant  fleet carried 
on  average  about  72%  of  imporls  and  54%  of exports  in  trade 
with  third countries.  In  the  dry  cargo  sector  (general 
and  bulk goods)  Community  vessels  transported as  much  as  51" 
of imports  and  61%  of exports,  a  large proportion of the 
business  of Community  shipping  companies being  in cross 
trades. 
Community  shipping  companies  directly employ  about 
310,000 persons at sea and  on  land. 
Of  the  Co~nunity shipping companies'  total  income 
of 13,000 million  UA  in  1974  (earnings  from  ships under na-
tional  flags  only,  i.e.  excluding earnings  from  charter opera-
tions under foreign  flags)  about  11,000 million  UA  are - 97  -
accounted  for  by  transport  between  the  Community  and  third 
countries and  transport  outside  the  Community,  i.e. cross 
trades  (*). 
In  the  UNCTAD  report  (paragraphs  77  wid  220)  of 
10  March  1977  (English original,  Document  TD/B/C.4/168, 
letter No.  583/78  of 3  April  1978),  which  was  discussed at 
the  8th session of the  UtlCTAD  Commi t:tee  on  Shipping,  it is 
noted  that  there  are clearly five  flag  of convenience  coun-
tries.  These  are  : 
- Liberia 
- Panama 
- Singapore 
- Cyprus 
- Somalia 
Bermuda  and  the  Bahamas  are  also  tending  in this direction. 
2.  Definition of  terms 
2.1.  The  foreign  reglst.rati.on,  or expatriation,  of 
vessels  can  take  two  forms 
- expatriation from  the  outset 
- flag  transfer. 
(*)  These  figures  are  derived  from  a  speech  on  Community 
shipping policy given  in  Hambure  on  12  January  1978  by 
Dr  ERDMEUGER,  Direc~or of  DG  VII  (Transport)  at  the 
Commission. - 98  -
In  the  case  of expatriation from  the  outset,  a 
foreign flag  is flown  from  the  entry  into service or purchase 
of the  vessel.  Flag  transfer,  on  the  other hand,  implies 
that  the  vessel  is first  operated  under  the national  flag 
before being put  under  a  foreign flag  (*). 
Non-genuine  sales by  ship~wners also constitute 
expat~iation,  particularly cases  involving an  FOC  where  after 
formal  sale  an expatriation situation occurs  through  char-
tering back  or any other of  the  many  ways  of transferring 
the  operation of a  vessel. 
2.2.  Expatriation under  a  flag of convenience  can be 
said  to exist  when  the narrow criteria laid  down  in  the 
Rochdale  Report  and  adopted  by  the  OECD  are  satisfied 
(OECD  -Maritime Transport  1971,  Paris  (1972),  p.  108 et seq. 
and  Rochdale  Report,  London,  14ay  1970,  p.  51).  These  cri-
teria are  as  follows 
a)  The  country  o~ registry allows  ownership  and/or  control 
of its merchant  vessels  by  non-citizens. 
b)  Access  to  the  registry is easy.  A ship may  usually be 
registered at  a  consul's  office  abroad.  Equally  impor-
~ant,  transfer from  the  registry at  the  owner's  option 
is not  restricted. 
c)  Taxes  on  the  income  from  the  ships are not  levied locally 
or are  low.  A regislry fee  and  an  annual  fee,  based  on 
tonnage,  are normally  the  only charges made.  A guarantee 
or acceptable  understanding regarding  future  freedom  from 
taxation may  also be  given. 
(•)  See  Appendix  1.  (pages  131  to  137) - 99  -
d)  The  country of registry is a  small  power with no national 
requirement  under any  foreseeable  circumstances  for all 
the  shipping registered  (but  receipts  from  very  small 
charges  on  a  large  tonnage  may  produce  a  substantial 
effect  on  its national  income  and  balance  cf payments). 
e)  Manning  of ships  by non-nationals  is freely  permitted. 
f)  The  country of registry has  neither  the  power  nor  the  ad-
ministrative machinery effectively  to  impose  any  govern-
ment  or  international  regulations;  nor  has  the  country 
the  wish  or the  power  to  adequately control  the  companies 
themselves. 
2.3.  f'.lany  attempts  have  been  made  in the  past  to  lay 
down  and  apply  a  clear and  binding  ;nternational  law of the 
flag.  For example,  the  first.  Un.ited  Nations  International 
Law  of the  Sea Conference,  which  was  held  in  Geneva  in 1958, 
led  to  the  conclusion of  the  Convention  on  the  High  Seas  of 
29  Apr.il  1958,  ArLlcle  5,  paragraph  1,  of which  provides  as 
follows  : 
"Each State shall  fix  the  conditions  for  the  grant 
of its nationality to  ships,  for  the  registration 
of ships  in  its territory and  for  the  right  to  fly 
its flag.  Ships  have  the  nationality of the  State 
whose  flag  they  are  entitled  to  fly.  There  must 
exist  a  genuine  link between  the  State  and  the  ship; 
in particular,  the  State  must  effectively exercise 
its jurisdiction and  control  in administrative tech-
nical  and  social  matters  over  ships flying its t'lag". - 100  -
As  at 31  December  1975,  this convention  had been 
acceded  to  by 55  countries,  but not  Brazil,  the  Federal  Repub-
lic of Germany,  France,  Greece,  India,  Liberia,  Norway  and 
Panama  (UNCTAD  Report,  p.  6,  footnote  13).  Some  of these 
countries did not  accede  to  the  convention because  they con-
sidered  that its provisions did not  go  far enough. 
This  ~oncept of  a  genuine  link with  the  flag State 
as  a  criterion for  the  nationality  o~ ships has  so  far un-
fortunately not  found  acceptance  in practice  ln  international 
law,  although it was  widely  welcomed.  In  an  Opinion of 
8  June  1960  the  International Court  of Justice  in  The  Hague 
rejected  the  definit~on used  thus  far.  The  term  is still 
not  specific  enough  to preclude  any  doubts  in its application. 
In view of  these practical difficulties  FOC  vessels 
must  continue  to  be  regarded as  coming  under  the  jurisdiction 
of  Lhe  flag  countriee,  irrespective of whether  these countries 
exercise  their jurisdiction or not.  This  situation prompted 
the  international  moves  leading  l_o  c:he  abovementioned  UNCTAD 
Report  of  10  lv'!arch  1977.  This  Report.  pays  special  attention 
to  the  economic  problems  of  the  developing countries and  comes 
to  the  conclusion  thal  t.he  rapid  expansion of  FOC  fleets  is 
hampering  appropriaLe  development.  of the  merchant  fleets of 
~he  developing countries.  UNCTAD  calls for  the  following 
economic  requirements  to  be  included  in  a  future  definition 
of  a  genuine  link between  ship  and  flag  State  : 
The  vessel  or  the  company  owning  lhe  vessel  should be bene-
ficially owned  for  a  substantial part by  the  flag  State 
or its nationals. - 101  -
- The  principal place of business  and  effective  management 
of  the  legal  entity which  has  beneficial  ownership  of the 
vessel  should  be  1ocated  in  the  flag  State. 
- The  principal officers of the  legal  entity beneficially 
owning  the  vessel  should  be  nationals of the  flag State. 
- Financial  control  should  be  exercised by  the  flag  State 
and  profits of the  companies  which beneficially own  the 
vessels  should  be  subject  to  taxation  in  the  flag  Stat~. 
- The  flag State  should  assume  and  carry out full  and  regu-
lar control  over  the  sLandards  of  the  vessel  as well  as 
regarding  the  qualifications and  conditions  of employment 
of the  crew. 
An  UNCTAD  international  working party which  met 
in  February  1973  to  consider  the  economic  effects of the 
existence  or non-existence  of a  genuine  link between  ship 
and  flag  State  on  the  basis of  l.he  UNCTAD  Report  suggested 
that  a  new  conference  be  convened  ~o  take  another  look at 
all  these  matters.  The  next  UNCTAD  conference willtherefore 
be  held  l.n  f,1anila  at  the  beginning of i-1ay  1979.  It is to 
last  about  four weeks.  In  addition  to  general  economic  and 
commercial  questions,  maritime  transport  questions are  to 
be  dealt  with  under  agenda  it.em  14.  Flags  of convenience 
are  also  to  be  discussed  in  this connection. - 102  -
2.4.  There  are  a  number  of points which  fall  outside 
the scope of the present  Report  dealing with flags  of con-
venience. 
2.4.1.  The  problem of the  shipping of State-trading coun-
tries must  be  distinguished  from  the  FOC  issue.  The  former 
problem was  examined  by  the  ESC  in  1976/1977.  The  final 
Opinion  and  Report  on  lhe  subject were  adopted  in November 
1977  and  published at  t~e beginnjng of 1978  as  a  booklet  en-
titled "EEC's Transport  Problems  with .East  European 
Countries". 
2.4.2.  Discrimination must  also  be  seen  as  something sepa-
rate  :from  the  problem  of'  FOC  ships.  The  term  "dis-
crimina~ion" comes  from  Anglo-American  law,  in particular 
American  anti-trust  law.  After  the  First World  War  this 
concept  became  an  element  in  the  international  commercial 
law  of' Europe.  Commercial  discrimination exists where  like 
is  treated differently.  The  prohibition of discrimination 
is  intended  to  prevent  unequal  treatment  by br!.nging  about 
equal  trea:ment.  Discrimination  is  linked with  the  concept 
of unfair  competition,  which  is always  present wherecountries 
attract  tonnage  by offering financial  and  other concessions 
not  in keeping with  the  domestic  cost  situation  (see  also 
Article III,  paragraphs  1  and  4,  of the  GATT}. 
The  important  thing  about  discrimination is that 
this  term  applies not  only  to  the  FOC  countries but  also  to 
all other seafaring nations  when  they  adopt  discriminatory 
measures. 
The  European Parliament  Committee  has  noted  that 
the  relative  decline  in  the  Community's  merchant  fleet is - 103  -
basically due  Lo  discriminatory measures  adopted with  the 
aim  of reserving a  large proportlon of cargoes  for vessels 
sailing under  the national  flag. 
Discrimination,  however,  does  not  only have  con-
sequences  for  individual  firms  and  the  economy  as  a  whole; 
above  all, it entails far-reaching social  effects where  the 
labour  mark~t situation is exploited  through  the  employment 
of labour under unfair working  cond  i tj_ons. 
2.4.3.  ;.1ember  State action  in  the  area of shipping and 
foreign  trade policy must  be  aimed  pritnarily at countering 
the  highly diverse  forms  of unilateral  flag protectionism 
that  are  nm.,  widespread  in  liner shipping;  such protectionism 
must  be  replaced world-wide  by  a  system of uniform  measures 
and  standards upheld  by  the majority of States.  This  is 
not  only necessary  in order to put  a  stop  to expatriation 
but  is also  in general  extremely desirable  in the  interests 
of the  international  division of labour  in sea  transport. 
The  code  of conduct  for  liner conferences  advocated  by  UNCTAD 
can  be  regarded  as  an  ln~~ial possibility in this area. 
Reference  is made  in  this connection  to  the  ESC's  Opinion 
of 31  Hay  1978  on  the  Proposal  for  a  Council  Regulation con-
cerning Accession  to  the  United Nations  Convention  on  a  Code 
of Conduct  for Liner Conferences  (*). 
2.4.4.  Sub-standard ships constitute  a  specl.al  case of 
vessels  not  meeting  t.he  most  rudimentary safety requirements; 
they  are  an  important  feature  of  FOC  operations but  occur 
also  under  other flags. 
(*)  See  OJ  :lo.  C  269  of 13  November  1978,  page  46. - 104  -
2.4.5.  In  this connection  reference  is made  to  the  French 
Governmentts  memorandum  of 8  December  1975  to  the  EEC  Council 
of Transport Ministers.  In this memorandum  tne  French GOvern-
ment  urges  the  development  of common  guidelines for sea  trans-
port policy,  although nothing has  so  far been  incorporated 
in  the  relevant  Community  legislar.ion. 
3.  Consequences of  expaLri~~ 
3.1.  Social  co~neguences for seafarers of  the  Member  States 
The  effects of expatriaUon  are  manifold.  The  rea-
sons  and  consequences  are  to  be  found  in  the  social  sphere 
and at  the  level  of  the  individual  company  and  the  economy 
as  a  whole.  There  have  been  numerous  investigations  of  this 
subject  (in  the  German  literature  :  v.  R.ANTZAU  :  "Flaggen-
wechsel  in der  deutschen Seeschiffahrt",  G<:5ttingen,  1977, 
and  Leffler  :  "Das  Heuerverh1iltnis  auf ausgeflaggten deut-
schen Schiffen",  Berlin,  1978;  both publications  have  a  very 
extensive  international bibliography). 
The  social  drawbacks  suffered by  Com~unity seafarers 
on  expatriate vessels arise  from  the  fact  that  under  the  gene-
ral  rules  of international  law  they  no  longer  come  under  their 
national  laws  but  are  largely  governed  by  - at  least  in  the 
case  of the  FOC  countries  - less  advanced  laws  cf the flag 
State  selected by  the  shipowner.  Furthermore,  compliance 
with any existing regulations  in  the  FOC  countries can hardly 
be  monitored  owing  to  the  lack of suitable administrative 
machinery,  so  that seafarers are  largely deprived of the 
social protection of  their home  country.  (See  Flag Transfer 
in  relation  to  Social  Conditions  and  Safety.  International 
Labour Conference  1958,  published by  the  ILO,  Geneva,  1958, 
p.  4). - 105  -
The  following  therefore  are particularly liable 
to be  no  longer applicable  : 
- The  entire occupational safety provisions; 
-The provisions for  the protection of young people  andwomen, 
- The  provisions  laying down  minimum  standards for  leave  and 
working  hours; 
- The  provisions protecting workers  against wrongful  dis-
missal; 
- The  provisions governing manning  and  training,  including 
those  pertaining to wages,  salaries,  overtime,  certifica-
tion,  qualifications and all other labour questions; 
- Unemployment  insurance; 
- In  some  countries,  the provisions governing labour-
management  relations. 
From  the peak  figure  on  1  October 1971,  the  total 
number  of persons  employed  in the  German  merchant marine  has 
declined by  14,320  (29%)  to 34,969.  This decrease is,  how-
ever,  due  not  only  to  flag  transfer but  also  to continuing 
structural  change,  which,  through  rationalization,  also 
affects  tonnage  under  the national  flag.  In the  German  mer-
chant fleet  (excluding deep-sea fishing)  the  number  of crew 
per 100  dwt  for freighters  of 300  GRT  and over fell  from 
5.12  at  the  end  of 1964  to  2.56  at the  end of 1974,  i.e. by 
exactly 50%  over a  period of about  10 years. 
Furthermore  FOC  vessels  seriously jeopardize  the 
social position of Community  seafarers.  Registration under 
an  FOC  makes  it possible  to keep  in service  unseaworthy  ships 
that should have  been  scrapped  long ago,  and  thus  is an tapor-
tant factor  in overcapacity.  This fact,  coupled with the - 106  -
unfair competitive position of FOC  vessels as  a  result of 
their abnormally  low  operating costs,  is to  a  large degree 
responsible  for  the  collapse of freight rates and  the present 
crisis in shipping. 
This crisis and  the fact  that 30%  of the world fleet 
(FOC  ships)  is operated at abnormally  low costs places  the 
::;eaf'~rs'  organizations of  the  Member- States in  a  difficult 
position in their negotiations  with  Comm~1ity shipowners. 
A comparison of the  trends  in wages  and  other terms  of em-
ployment  of Community  seafarers with  those  of other Community 
workers  shows  an  appreciable  imbalance. 
The  considerable  unemployment  caused  is gone  into 
elsewhere  in this Report. 
The  use  of foreign  seamen  on board  FOC  vessels is 
not necessarily a  bad  thing,  viewed  from  the  employment  angle, 
since it helps  to  alleviate  the  massive  structural unemploy-
ment  in the  developing countries  that  in  the  main  supply  FOC 
crews.  The  social situation of such  seamen,  on  the other 
hand,  is a  much  more  problematic  issue.  Whereas  the wages 
and  social benefits of Community  seafarers  on expatriate 
vessels are  in line with national  levels as far as  a  number 
of wage  components  are concerned,  flag  transfer enables ship-
owners  to  make  considerable savings  on  the  direct and indirect 
wage  costs  of foreign  crew members,  so  that by Community 
standards the  latter are  in general  unquestionably underpaid 
and at a  quite  considerable  disadvantage as  regards  social 
security. - 107  -
Some  national  trade unions  in the  relevant  develo-
ping countries do not,  in certain cases,  even wish  to adhere 
to  the seafarers•  wage  recommendations  of the International 
Transport Workers'  Federation  (ITF)  or the  ILO,  which are 
in part still below average wage  levels.  They  are reluctant 
to have  their national wage  levels upset  by  such - for  them -
relatively high wages,  and wish  to concentrate  on  employment 
problems. 
'l'hese  differing aims  of national  trade unionists 
and  international workers'  organizations  gave  rise  to  a  long 
drawn-out conflict,  especially over the  very  low  pay of sea-
farers  from  the Third World. 
On  the  labour side a  solution was  found  which con-
sists in paying  the  ITF  international  wage  rates on  FOC  ves-
sels,  and  in paying  the national  or  "flag" wage  rates negotia-
ted by  trade  unions  and  employers  on  vessels of the developing 
countries  and  the  traditional seafaring nations. 
For example,  such  "flag" wages  were  negotiated for 
seafarers  from  Pakistan  in Germany  in 1977.  In May  1978, 
talks  on  the  payment  of Asian  labour began  in London  between 
the International Shipping Federation  (ISF)  8ftd  the  ITF. 
The  aim  is to arrive at a  solution within  5  years.  In France 
seamen,  pilots and  tug  crews went  on  strike for  three weeks 
in November  1978  in support  of the principle of nondiscrimi-
nation. - 108  -
In 1972,  the  European  Commission  submitted  two  pro-
po~s  ~or aligning international  labour law,  including the 
preliminary  dra~t of a  Community  agreement  on  the  law to be 
applied to contractual  and  non-contractual  obligations.  Under 
Article 5  of this preliminary draft,  a  special  conflict-o~­
laws  rule was  to  be  introduced for employer/employee relation-
ships.  This  Commission draft is not  speci~ically designed 
to cover shipping but rather all employer/employee  relation-
ships where  the parties have  failed  to  lay down  any  detailed 
provisions  gov~rning the  contractual  relationship.  The  law 
applicable  in this case  should basically be  the  law of the 
place where  the worker normally performs his worki  in the 
case of shipping this would  be  the  country whose  flag  the 
ship  ~lies.  Where  a  worker is engaged at a  company's place 
o~ business but normally performs his work  in other countries, 
the  law of the place of business is to  apply.  This  rule is, 
however,  to be  a  rebuttable presumption. 
This  Commission proposal  shows  how  dif~icult it 
is to  find  a  workable solution for flags  of convenience. 
The  abovementioned  UNCTAD  Report  notes  (in para-
graph 106)  that,  besides  tax considerations,  the possibility 
o~ reducing manning  costs appears  to be  one  o~ the  most impor-
tant  incentives for  owners  to  register their fleets  in FOC 
countries. 
3.1.1.  One  social  consequence  is that,  in spite of the 
considerable numbers  of  of~icers and  crew discharged owing 
to  the continuing structural  change,  for  some  years  now 
periods have  arisen in which  the national  labour markets  have 
been unable  to meet  the  demand  for  second  and  third mates 
and  crew,  particularly for  integrated service.  This situation 
is, of course,  in part due  to  the continuing process of - 109  -
expatriation,  and  the reports on  this in the press,  since 
this leads  to uncertainty about career prospects in the ~r­
chant marine.  An  efficient merchant fleet,  even if it is 
composed  in part of expatriate vessels,  invariably needs 
qualified national personnel.  Great  importance must be 
attached to this fact  in connection with the maintenance of 
an efficient Community  merchant fleet. 
3.1.2.  Social  discrimination will at all  ~vents continue 
to exist as  long  as  seafarers of different nationalities on 
board a  given  ship  are not paid according to  the  same  wage 
scales.  The  same  applies  to women  and young people. 
3.1.3.  The  payment  of very  low  wages  naturally means  con-
siderable savings for expatriate vessels.  Sizeable savings 
on  labour costs can,  however,  also be  made  through other dis-
criminatory conditions of employment.  A study made  by the 
Hamburg  Welt-Wirtschaftsarchiv  {HWWA)  of labour cost savings 
through expatriation indicates that  the largest single item 
on which  savings are  made  is holiday pay  (48%).  This is 
followed  by wages  or basic wages  {13%),  social  charges and 
foreign  service allowances  (each 12%),  overtime  pay  (9•) 
and  minor emoluments  (6%).  However,  viewed over a  fairly 
long period,  the  labour cost  savings  through expatriation 
vary.  Where  there  is a  decline  in these  labour costs$8Vings 
the reduction in  crews  through  increasing rationalization 
plays,  of course,  a  role.  Another factor  to be  taken into 
account here is the  fluctuation of exchange rates. - 110  -
Training and  the provisions protecting seamen 
against wrongful  dismissal  are often unsatisfactory,  whlch 
is due  to  the uncertain  legal situation. 
Expatriate vessels are also considerably in arrears 
with the payment  of wages;  this fact has  repeatedly led to 
intervention by the European  trade unions. 
The  abovementioned  UNCTAD  Report  draws attention 
to  the high standards regarding crew certification in the 
traditional maritime  countries and  to  the fact  that  FOC  coun-
tries often fall  considerably short of these standards  (para-
graphs  130,  131,  186  and  187). 
3.2.  Social  consequences for seafarers of the Third World 
Experience  shows  that  the  absence of legislation 
and/or administrative machinery  to ensure  the application 
of any existing laws  or regulations,  together with the  lack 
of bona  fide  trade unions  in the  FOC  countries makes  it pos-
sible for  shipowners  to treat  FOC  crews  in despotic  fashion, 
since  they are  devoid of all rights. 
Although not all  FOC  shipowners  and  masters make 
use  of this opportunity,  there  have  already been numerous 
excesses  in which  the  most  elementary human  rights have  been 
violated. 
In tapping  the  enormous  reserves of cheap  labour 
in the Third World,  FOC  shipowners have,  in many  cases, 
developed structures and  applied practices that have  in~ringed 
all  the relevant  ILO  Conventions  and  disregarded ILO  Reso-
lutions and Recommendations. - 111  -
3.3.  Consequences  for  individual  companies 
3.3.1.  When  considering whether to put their vessels under 
a  foreign  flag shipping companies  are,  of course,  primarily 
concerned with the specific effects of such action on  their 
own  operations.  The  impact  on  costs depends  on  the  impor-
tance  of the  cost  items  (*)  which are affected by  flag  trans-
fer.  Besides voyage  costs,  which  are  largely  independent 
of the flag  flown,  the  significant cost factors  for a  shipping 
company  are  labour and  capital costs,  and  the  former  in par-
ticular can be  reduced  by flag transfer.  The  decisive fac-
tor for a  shipplng  company  is whether  the  savings are greater 
or less in absolute  terms  than the additional  costs  incurred 
by flag  transfer.  Of  course it is usually impossible  to 
generalize about  the  overall effect,  so  that  the  cost  impact 
has  to  be  worked out  on  a  case-by-case basis in the  light 
of the situation of the  company  and national  taxation. 
One  must  also realize that it is basically a  diffi-
cult  task to determine  the  impact  and  relative  importance 
of factors  operating simultaneously,  since  these  would have 
to be  considered separately in sequence.  Other findings 
at individual  company  level  must  be  viewed  in the  same  light. 
(*)  See  also Appendix  2  (page  136). 
(Cost  items of shipping 
(companies 
({Rur~ing costs) 
( 
( 
Fixed  ( 
costs  ( 
Capital  costs 
Variable 
costs 
(or voyage 
costs) 
- Insurance 
- Crew 
- Maintenance, 
repairs,  etc. 
- Overheads 
- Capital charges 
- Repayment  of 
Capital 
- Port  and canal 
dues 
- En  route costs - 112  -
Given  the current advances  in  technology  and  the 
relatively high costs in most countries of the European 
Community,  ships are usually so economically obsolete after 
10 years  (and certainly after 15  years)  that shipowners are 
no  longer able  to cover operating costs under  a  Member  State 
flag,  particularly on  account  of the  high costs of repairs. 
But  under the flag of an  FOC  country  these ships can still 
be  operated on  a  quite profitable basis  owing  ~o the  low 
costs.  Putting part of his fleet  (especially his older ves-
sels)  under a  flag  of convenience  may  make  it possible for 
a  shipowner  to continue operating his other vessels under 
the national flag. 
3.3.2.  As  far as  labour costs are  concerned,  reference 
is made  to  the  detailed comments  in  item 3.1.  on  the social 
consequences  and  the  impact  on  employment.  It is not  our 
job  in this Report  to  give  a  detailed breakdown of the extre-
mely  large savings  in labour costs.  Item 3.1.3.  indicates 
what  savings are possible.  On  the whole  it must be  said that 
labour costs are  one  of the most  important  factors at indi-
vidual  company  level  that  induce  shipowners  to put their 
vessels under foreign flags. 
3.3.3.  Capital costs also play a  considerable role  in the 
decision to expatriate.  With  the  increase  in vessel  size 
and  the  advances  in technology,  they have  become  an  important 
element  in  the  cost structure of every shipping company,  and 
here it must be borne  in mind  that capital costs  in the main 
comprise  interest  and  depreciation.  We  can see here  a  cer-
tain shift in the ratio of capital costs  to  labour costs. 
This  is due  in particular to  the greater average  vessel size, 
since capital costs  increase considerably as ships become - 113  -
bigger,  whereas  labour costs decrease  through rationalization. 
At  all events,  depreciation,  initial cost and,  indirectly, 
interest rates for  new  building loans  can be  decisively in-
fluenced  through expatriation (*). 
Shipping companies base  their individual  flag deci-
sions  on  a  comparison of national  direct  and  indirect aids 
with  the  savings  obtainable  through expatriation. 
Flag  transfer makes  sense  only if the  resulting 
savings  and  extra earnings,  plus  any  subsidies granted by 
the  foreign flag  State,  exceed  the  aids attaching to the na-
tional flag. 
If assistance  under  the national  flag  takes  the 
form  of a  direct new  building subsidy,  a  lower  rate of profits 
tax  and  special  depreciation allowances,  and if the flag 
question arises not  merely for a  certain period but for the 
entire  (remaining)  useful  life of a  vessel,  then  a  capital 
value analysis  ts essential.  If,  for  the useful  life of 
the vessel,  the  discounted  total  savings  through expatriation 
exceed  the  discounted  total direct  and  indirect  subsidies 
or aids under the national  flag,  then flag  transfer will be 
profitable. 
Appreciable  savings  can  also be  achieved by placing 
the  order with a  foreign  shipyard and  using  the  currency of 
the  foreign  country in question for the  financing operation. 
(*)  See  Appendix  2  {page  138). - 114  -
East Asian  shipyards can at present build certain 
vessels up  to  4~  more  cheaply  than  the European shipbuilding 
industry.  In  some  cases extensive credit is granted.  Thesa 
new  buildings are generally put under a  flag of convenience. 
3.3.4.  Exchange rate fluctuations  can have  a  considerable 
impact  on profitability at individual  company  level.  Sea 
freight rates are  largely calculated on  the basis of the dol-
lar,  so  that indivirlual  ~ompanies can sustain quite appre-
ciable losses as a  result of the dollar'$ decline.  the 
economy  as  a  whole  is also affected,  and  in this connection 
reference  is made  to  item 3.4. 
3.3.5.  Cost  differentials at  the  level  of the  individual 
company  can also arise owing  to  the  differences between 
national  tax  systems.  This will  depend  on  the specific cir-
cumstances.  Tax  concessions  in the  foreign flag States can 
represent  additional  arguments  in favour  of expatriation, 
but  in general  taxes alone  are not  the  decisive factor.  In 
most  cases,  however,  expatriation means  that certain taxes 
no  longer have  to be  paid or are greatly reduced.  The  effect 
of value-added  tax may  also be  of  importance  in  some  cases. 
3.3.6.  It must be  said that Community  shipowners•  cost 
differentials in the  area of safety are  highest vis-a-vis 
the  FOC  countries.  Liberia,  Panama,  Cyprus,  Singapore  and 
Somalia have,  however,  ratified the  International Convention 
for  the Safety of Life at Sea of 1960,  and  so have  recognized 
at least one  international minimum  standard.  Since,  howeve~, 
the safety regulations  in these countries are considerably - 115  -
below  the  level  of the  relevant provisions of the Member 
States,  the  differential  can be  important  from  the point of 
view of capital  costs.  On  the whole,  the safety of a  vessel 
depends  on  the  frequency  and  intensity of State  inspection 
and whether statutory provisions are  observed at all  (and 
thus  hQve  a  cost impact).  In general,  inspection in the 
FOC  countries is regarded as  inadequate,  except in the  case 
of Liberia  and  Panama,  which are  making  an effort  to  comply 
with at least  som~ of the  requirements. 
In  the  Community,  fire protection requirements are 
rigorous  and  therefore  costly compared with  those  of very 
many  FOC  countries.  We  are  concerned here with the non-
inflammability of walls and  ceilings,  insulation regulations, 
minimum  sizes of portholes,  non-recognition of certain foreign 
life-saving equipment  and  numerous  other factors. 
3.3.7.  In general  there are  no  flag-related differences 
in  the  level  of voyage  costs,  since  these  costs depend  not 
upon  the  location of the  flag  State but  upon  the  routes sailed 
and  the ports called at. 
3.3.8. 
abroad. 
Repair  and  insurance  costs can  largely be paid 
Shipping  companies  can  have  repair and maintenance 
work  carried out  in foreign  shipyards.  It is,  however,  some-
times  necessary  to have  repairs made  by  the yard which built 
the vessel,  since  that is often the  only yard where  defects 
and  damage  can be properly repaired at minimum  cost. 
Insurance policies normally also cover  repair costs abroad. - 116  -
3.3.9.  Shipping companies  that place  their fleets under 
flags of convenience  derive  a  not  inconsiderable advantage 
in  the  very extensive scope  they  have  for selling or buy~ 
vessels without  these financial  transactions being subject 
to prior checks by  the national administrations.  Further-
more,  shipping companies  operating vessels under flags  of 
convenieQce  have  easier access  to  the Eurodollar market  for 
the financing  of their vessels. 
3.4.  Consequences for  the  economy  as  a  whole 
It is possible  to  make  only  a  limited appraisal 
of the  role of Community  shipping in  the  overall  economic 
situation.  One  way  of making  such an  appraisal  would  be 
by assessing shipping's contribution to  the gross  national 
product,  the  volume  of investment  and  the  balance  of payments 
of  the  individual  Member  States.  It is not at all certain, 
however,  that  this would  be  a  very profitable exercise.  The 
effects of shipping  on  the  regional  structure of employment 
and  industry  (!~eluding shipbuilding)  in  the  maritime  countries 
would at all  events  have  to  be  taken  into  account.  Also 
relevant  to  an  assessment  of the  overall  economic  impact  is 
the  extent  to which  the Member  States are  dependent  on  foreign 
trade  and  the associated question of the security of supply. 
It is important  to bear in mind  that Community countries 
without  a  merchant fleet  of their own  at their disposal  could 
be  seriously threatened in  times  of crisis. 
In assessing  the  consequences  of expatriation, 
account  should also be  taken of the effect on  the growth, 
price stability and  balance of payments  of the Member  States. 
The  ESC  can only refer here  to  individual studies. - 117  -
Furthermore,  a  large proportion of the  world  tanker 
fleet  is in the  hands  of multinationals and  is operated under 
flags  of convenience.  This,  together with  the  fact  that 
certain countries have  insufficient national  tanker capacity, 
means  that  in emergencies  these  Member  States are  dependent 
on  the multinationals for their vital  energy supplies. 
3.4.1.  An  important  security-of-supply problem with overall 
economic  implications  is that,  unlike Cormnunity  vessels sai-
ling under national  flags,  expatriate ships cannot  in the 
present  legal situation be  requisitioned for  the carriage 
of supplies  to  individual  Member  States in the  ev~nt of politi-
cal  or economic  disruption of sea  transport,  so  as  to ensure 
the availability of a  minimum  volume  of national  tonnage  at 
such  times.  In the  USA  the  "effective control"  requirement 
has  long  ensured  that  in the  event  of a  national  emergency 
the  government  would  be  able  to  make  use  of ships which are 
beneficially owned  by  American  companies  but  are operated 
under  the flag  of Panama,  Liberia or Honduras. 
Expatriation requires  the  consent  of the Secretary 
of Commerce.  The  majority of US  expatriate vessels are built 
abroad  and  then registered in certain  FOC  countries.  In 
general  US  shipping  companies voluntarily place  these vessels, 
too,  under  US  effective control  from  the outset. 
3.4.2.  Reference  is made  to  items 3.1.  and 3.2.  above  in 
connection with  the social  and  employment  consequances  of 
expatriation.  These  consequences  are  unquestionably of very 
great significance for  the  economy  as  a  whole,  because it 
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there  should b6  a  supply of competent merchant marine per-
sonnel  trained to modern  standards.  The  Member  States should 
be  keen  to  ensure  that Community  shipping can operate on an 
economically healthy basis in keeping with its importance 
at world  level  and  to prevent  social progress  from  being dis-
rupted or  impeded  by  the anti-social behaviour of third coun-
tries. 
3.4.3.  The  cargo control  measures  of third countries are 
of considerable significance  from  the  overall  economic  point 
of view.  These practices are not  confined  to  FOC  countries; 
they go  beyond  the  reservation of cabotage for  the nationaa 
flag  (practised by  almost  all  trading nations)  and  cover to 
an  increasing extent  the  carriage of foreign trade.  A parti-
cularly disturbing development  has  been  the  endeavours of 
Argentina  to  gain control  of all  shipping business and  largely 
exclude  the  vessels of other countries  from  trade with 
Argentina.  This example  and  many  others  represent real  cases 
of flag discrimination which  cannot  be  regardec as  typical 
of flags  of  convenience  (*). 
3.4.4.  Reference  has already been made  to possible  tax 
advantages  (property tax,  trade  tax,  capital  tax,  wages  tax 
and  VAT).  In general it must  be  stated that  a  shipping com-
pany using flags  of convenience  can  achieve  substantial  tax 
advantages  only if there is considerable  concentration of 
profits in  a  legally independent  foreign  subsidiary.  So.e 
Member  States have  concluded  double  taxation conventions with 
FOC  countries,  so  that  to  this extent  there  is a  legal basis 
for  the  tax position. 
(*)  See  Mr  KENNA's  Report  on Discrimination 
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3.4.5.  The  liquidity and  cost position of shipping compan~es 
can be  decisively influenced by State aids permissible  under 
Community  law,  which can  take many  forms.  Direct aids are 
paid direct  to  the  shipping  companies  and  can  take  the  form 
of scrapping,  new  building and operating subsidies. 
In  the  case of indirect subsidies  the  shj.pping  com-
pany makes  a  saving  through  loans with preferential  interest 
rates  a.'1d  redemption  terms  or  through  tax concessions,  which 
can  embrace all  tax  categories and  cover  tax rates,  methods 
of assessment  end  depreciation  arrangements.  Indirect sub-
sidies can  also  include  State aids  to  shipyards,  if the 
savings are passed on  to  shipowners who  order vessels. 
4.  Safety problems  in maritime  shipping  (*) 
The  safety of shipping has  always  been  a  major 
preoccupation of most  shipowners,  seafarers•  unions,  inter-
national  maritlme- organizations  and  the political  and  adminis-
trative authorities of all  coastal states. 
The  need  for  safety became  even  more  urgent  from 
the  time  that  tankers  - which  have  been constantly increasing 
in size  - began  to  be generally used  for  the  transport of 
substances  such as hydrocarbons  that are  dangerous  to  the 
environment. 
Constant  reminders  of the  need  for  safety have  been 
provided by  accidents  that  in most  cases have  led to extensive 
pollution of the  f'·~a  and  the  coasts  and  caused considerable 
damage  and  loss.  We  need  only mention  the accidents  to  the 
AMOCO  CADIZ  and  the  ANDROS  PATRIA,  which  have  recently stirred 
up  international public opinion. 
( *)  See Appendix  3  (pages 139  and 140 ) • - 120  -
The  risks and  consequences  of marine  accidents ot 
this kind are serious enough  to warrant all steps,  at whatever 
level,  that are necessary to  reduce  such accidents  to  a  mini-
llllliB. 
These  measures,  already laid down  in a  large number 
of international  conventions  negotiated under  IMCO  and  ILO 
&uspices,  should be  universally applicable,  i.e.  regardless 
of the flag  flown. 
However,  in applying  ~hese measures,  special atten-
tion should  be  paid to  FOC  vessels,  mainly for  the  following 
three reasons  : 
- The  size of the oil  tanker fleet  under  FOCs  and hence  the 
high potential risk of accidents  and  pollution; 
- The  extreme  dilution of responsibilities that characterizes 
the  ownership  and  operation of  FOC  vessels,  as illustrated 
in  the  case of AMOCO  CADIZ.  This vessel  was  registered 
in Liberia,  had  an  Italian crew,  belonged  to  an American 
multinational,  was  built in Spain,  was  insured with Lloyds 
of London  and  was  carrying Iranian oil for Shell; 
- The  proportionally very  large number  of sub-standard vessels 
under FOCs,  the  tenn  "sub-standard" being applied to vessels 
that do  not  conform  to  the  recognized safety requirements. 
Safety embraces  not  only  the  design  and  equipment  of a 
ship but  also working hours  and  adequate  manning  scales, 
social security for  the  crew,  crew qualifications and satis-
factory  living and working conditions  on  board.  Above - 121  -
all  however,  safety implies  continuous effective  inspection, 
without which conditions  can deteriorate considerably as 
vessels get older. 
5.  Conclusions  and action proposed 
5.1.  Conclusions 
Flags  of convenience  are  an  extremely complex pheno-
menon  involving manifold social,  economic  and  technical  in-
terests,  some  of  them  conflicting.  In view of the  disparate 
nature  of the  various elements  concerned,  it would  be  diffi-
cult to  pursue  a  policy of regulation based  on  a  single,  gene-
rally acceptable principle. 
In  the  interests of pragmatism  and  effectiveness, 
the  ESC  prefers  to make  proposals  for  specific sectoral  action 
taking  into  account  the particular nature of the difficulties 
caused  by  the  existence of FOCs,  as well  as  the  international 
measures  already  embarked  upon  at world  (IMCO  and ILO  in parti-
cular)  and  regional  {EEC)  level. 
5.2.  International action already embarked  upon 
5.2.1.  Since  the  beginning of the sixties numerous  inter-
national  conventions  in  the  social  and  technical  spheres  in 
particular have  been drawn  up  (*), 
(*)  See  Appendix  4  {pages  141  to 144). - 122  -
Some  of these  conventions  have already entered 
into force.  Examples are  the Convention for the Safety of 
Life at Sea,  the Convention on Load  Lines,  the  Convention 
on  the International Regulations  for Preventing Collisions 
at Sea  and various  ILO  conventions  and  resolutions. 
Other conventions are still merely arrangements 
which,  although  they  have  been agreed by States,  are not being 
applied since  they have  not  been ratified by  a  sufficient 
number  of countries. 
The  existence of these  international  conventions 
is to  be  welcomed  (even if many  are not yet  in force  because 
they have  not yet been accepted by  enough States).  Their 
effectiveness is,  however,  limited  in  that observance  of their 
provisions  depends  on vessel  inspection,  which  is frequently 
not carried out,  either as  a  deliberate policy on  the part 
of some  States or because  the  inspection services are  inade-
quately equipped for this task. 
5.2.2.  The  authorities have  not  remained  inactive at 
Community  level  either.  An  impulse  has been provided  in par-
ticular by  the  French Government,  which in 1975  and  1977  sent 
the  Council  of Ministers  two  memoranda  containing a  number 
of concrete proposals. 
·Even  though  these  two  French  documents  did not re-
sult directly in any  decisions being  taken by  the  Community, 
they have  helped  to bring maritime  safety problems  to the 
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proposed  a  number  of Community-wide  measures.  These pro-
posals  have  led  to  the  adoption,  by  the Council  of Ministers, 
of various  Recommendations  in which  the  Member  States have 
been  called on  to ratify international conventions,  and of 
Directives  relating to  the qualifications of deep-sea pilots 
operating in the English Channel  and  North  Sea  and  to  tech-
nical specifica.tions for  tankers  calling at Community ports. 
The  Council  has also  asked  the  Commission  to draft provisions 
ma.king  the  inspection procedures set out in  IMCO  Resolutions 
mandatory  in the  Community. 
The  ESC  naturally supports  the measures  adopted 
at Community  level  with  regard  to  the safety of shipping and 
living and  working  conditions  on  board ships.  However,  these 
measures  have  ~een confined  to ensuring  that Member  States 
adopt  rules  and  regulations already agreed  upon  in various 
international  forums. 
In addition,  the Member  States are not  bound  legally 
by most  of these measures  (which  take  the  form  of Recommen-
dations).  This  considerably  reduces  the effectiveness of 
Community  action. 
Finally,  this Community  action has  concentrated 
in particular on  the  problems  of vessels which are sub-
standard  technically  and with regard  to  crew conditions. - 124  -
5.3.  Proposed additional measures 
5.3.1.  The  ESC  lends its support  to  the Commission's act!-
vities here  and  would  like  the Member  States to  : 
- ratify or accede  to existing international  conventions 
laying  down  m1.nimum  technical  and  social  standards  to which 
they are not yet  a  contracting party; 
- establish in all Community ports effective procedures for 
supervising observance of these  international  conventions 
by all ships calling at these ports; 
- establish intra-Community procedures enabling  the  competent 
authorities in the  Member  States  to  exchange  information 
at their disposal; 
- penalize non-observance  of technical  and social  standards 
by vessels calling at Community  ports,  by  introducing really 
deterrent measures  such as  taxes  or the banning  from 
Community  ports of all vessels not  conforming  to  the  stan-
dards; 
- reach a  decision  on all  the  different kinds  of measures 
which  the  Community  could  take  at  international  level  to 
help  improve  the  conditions  on board vessels  regardless 
of the  flag  flown; 
- take  an  identical stand as far as possible  in any future 
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5.3.2.  Of all  the  measures  embarked  upon  at  international 
level,  the  ESC  would  like  the  Member  States  to  pay particular 
attention and  contribute  to UNCTAD's  work  on  defining  the 
economic  factors which  go  to make  up  a  "genuine  link" between 
a  ship  and  the  country of registration. 
Without  prejudging or really endorsing  the factors 
adopted  by  the  UNCTAD  Secretariat,  the  ESC  thinks  that pursuit 
of this work  could eventually enable  a  reasonable solution 
to  be  found  to  the  problem of open  registration. 
It will  be  absolutely essential for this work  to 
take  into account  the  existence of Community  law in this 
field. 
If the  concept  of a  "genuine  link"  is given a  real 
meaning  that is internationally recognized,  it should be pos-
sible  to restrict  the  advantages  to  be  gained  from  registra-
tion under certain flags  which  are  extremely liberal  in all 
respects at  the  moment. 
5.3.3.  The  ESC  has also concluded  from its study of the 
flags  of convenience  phenomenon  that  one  of the  chief reasons 
for  the growth of flag  transfer and  flags  of convenience  is 
that old vessels can be  kept  in service  in this way.  For 
economic  and  technical  reasons,  vessels  that  have  reached 
a  certain age  cannot normally be  operated under  the  flags 
of countries with high standards  (such as  most  Community  coun-
tries),  which  is why  they are sold and  reappear under flags 
whose  standards are  less exacting. - 126  -
This  phenomenon  encourages  open registration and 
permits  the growth of what  may  be  termed abnormal  competition, 
especially from  the  Community  shipowners•  viewpoint. 
To  remedy  this situation,  the  ESC  proposes  that 
the  Community  should  take  appropriate steps  to encourage  the 
scrapping of merchant vessels  once  they have  reached a  cer-
tain age,  which could be  set at  15 years. 
The  Community  could make  provision for  the  introduc-
tion of a  vessel-scrapping premium,  which would  cover  the 
difference between  the price  obtainable by  the  shipowner  on 
the  second-hand market  and  the price offered by  the scrap-
ping yard. 
These  premiums  could be  paid  in  two  instalments. 
The  first half of the  premium would  be  paid  immediately on 
scrapping;  payment  of the  second half would  be  blocked for 
a  maximum  period of 5  years  during which  the  shipowner would 
have  to  order a  new  ship  from  a  Community  shipyard  in order 
to  qualify,  unless he  were  exempted  from  this  requirement 
in periods  of overcapacity. 
To  raise  the  funds  for  this  scheme,  the  Community 
could  introduce  a  tax  on  all vessels entering Community ports 
regardless  of the  flag  flown. 
5.3.4.  Finally,  the  ESC  is convinced  that  one  of the pre-
sent difficulties  ~n the fight  against  the growth of flag 
transfer and  the  deterioration  in conditions  on  board a 
growing number  of vessels is the  absence  of solidarity at 
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This  lack of Community  solidarity is discernible 
among  users,  shipping  companies  and  the  various Member  States, 
although  a  distinction needs  to be  made  regarding users, 
i.e.  shippers.  Shippers have  in general  no  particular in-
terest  in the  problem of FOC  ships.  However,  where  these 
ships are at  the  same  time  "sub-standard",shippers have  repea-
tedly experienced  that  their cargo has been  damaged  or lost 
and  that  inacceptable  delays  occur with  these  ships because 
of the  need  for  r~pairs under way,  etc.  It has also happened 
that  tbese ships  have  been  seized  in ports by  the  authorities 
because  of debts  or non-observation of regulations.  In such 
cases  the  cargc has  likewise been blocked and  delayed.  For 
these  reasons  many  shippers avoid  using  these ships as a 
matter of  company  policy. 
The  main  aim  of shippers at national  and  Community 
level  is to find  the  carriers that are  the most  competitively 
priced for  the  quality of the services  offered.  Therefore, 
the  choice  of Community  shippers  often does  not  fall  on  Commu-
nity shipownera,  whose  very high operating costs  (the highest 
of all after the Americans)  have  a  decisive  impact  on  their 
competitiveness. 
One  cannot  blame  shippers for acting in this way, 
but  there  is no  doubt  that  this situation is an  additional 
factor  in  the  deteriorating position of European  shipowners. 
There  is a  need  for corrective action or steps  to ease  the 
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The  l~ck of solidarity among  Community  shipowners 
is due  to  the  huge  disparities  in  some  cases between national 
flags  in the  Community. 
5.4.  The  question whether  a  ban  on  flag  transfer would 
be  a  good solution was  raised during discussions.  Flags of 
convenience  and  sub-standard vessels are  disruptive  factors 
in shipping at  ~oth national  and  international  level. 
They  are  obstP.cles  to  the  regulation of shipping 
under  relatively normal  conditions  and  thus  impede  improve-
ment  of  the  living and working conditions  of crews  from  the 
developed countries,  because  shipowners  us.ing  FOC' s  or sub-
standard vessels are  in  a  position to  offer serious competition. 
on  account  of  the  cost  advantages  they enjoy  on all fronts. 
In  the  interests of the national fleets  of the  Com-
munity,  the  Member  States'  economies  and  the  employment  of 
Member  States'  seafarers,  an  end  should be  put  to  this state 
of affairs and  FOC's  and  sub-standard vessels  should no  longer 
be  used. 
5.5.  On  the basis of the work  carried out by  UNCTAD, 
IMCO  and  the  ILO  consideration  should  in general  be  given 
to  making  economic  changes  to  the basic  framework within which 
shipping operates.  This  could be  done  through multinational 
agreements  which  take  account  of foreign  trade  and  shipping 
considerations  in relation to  the policy of the  developing 
countries. 
5.6.  In  the  case of air traffic,  there  have  been general 
rules of the air since  the  conclusion of the Ghicago  Conventi~· 
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out  appropriate provisions which  have  led  to  identical safety 
rules for air traffic  throughout  the world.  These  rules 
are  incorporated  in the national  law of the  various countries. 
In view of the  intolerable situation  in sea trans-
port,  a  similar move  would  seem  to be  necessary for shipping, 
not  only on  safety grounds  but also for  reasons  connected 
with social policy  and  unfair competition. 
5.7.  As  long  as Community  law  does  not  have  any  uniform 
provtsions under which  defensive  action is possible,  steps 
against  FOC  ships will  have  to  be  taken  under  the national 
legislation of the  various countries.  A survey of the possi-
bilities offered by  the national provisions of the  Member 
States is  to  be  found  in the  ESC  publication entitled  : 
"EEC's  Transport  Problems with East  European Countries". 
(p.  61  et seq.).  These  provisions  could be  applied in respect 
of flags  of convenience.  They  could  be  used primarily 
against vessels  that do  not  conform  to  the normal  standards 
and  threaten  the  general  safety of shipping.  They  could 
also  be  used  to  impose  restrictions  on  FOC  vessels.  In 
this connection reference  is made  to  the  Council  of Ministers 
Resolution of 19  September  1978,  under which  the Member  States 
are  authorized  to  take  appropriate  action  in accordance with 
their national  legislation.  This  action must  not,  of course, 
infringe  the provisions  of the  Treaty of Rome.  The  need 
to arrive at common  EEC  provisions  in this matter is there-
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5.8.  As  long  as  it is not  possible  to  reduce  the  consi-
derable  degree  of penetration of the  Community  market  by  FOC 
ships,  State action  to prevent further undesirable  develop-
ments with their serious economic  consequences will be  unavoi-
dable.  In this connection tax measures  and  subsidies can 
only be  endorsed  if they are  financially  and  economically 
justifiable under  Community  law.  The  situation might  be  reme-
dierl  to  some  extent by action to offset negative  effects 
in certain sectors,  for  example  shipbuilding. 
5.9.  It wouJ.d  be  expedient  to  have  the  right under  Com-
munity or national  law  to make  use  of expatriate  tonnage  in 
the  event  of abuse  or special  emergencies,  as is the  case 
under  US  law.  This  could prevent  serious economic  damage. 
5.10.  Any  policy of the  Member  States,  the  Commission 
or the  Council  must  be  aimed at preventing non-observance 
of international standards  in the  social  sphere  and at ap-
plying Article  117  of the  Treaty,which calls for  harmanization 
of working  and  living conditions  coupled with progress. 
Another  objective  must  be  application of ILO  Convention  111 
so  that seafarers  of  any nationality sailing under  a  given 
flag will  enjoy  the  same  social  conditions as  seafarers of 
the  flag State. 
* 
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Definition of Terms  APPENDIX  1 
For this investigation definitions are essential, 
particularly since  terms  Are  often used  misl~adingly, which 
results  in misunderstandings. 
This situation i3 clearly due  to  the  fact  th~t 
when  a  given  language  does not  have  an  appro~riate  te~ 
a  foreign word  is frequently  used.  This  is not,  however, 
always done  consistently and  sometimes  an  attempt is made 
to introduce  a  free  translation of  a  foreign  technical  term. 
We  shall  therefore  try to  def5.ne  a  nnmb('r  of  terms 
as accurately as possibie  in order  to  promote  exact  ter-
minology  in the  Community  languages.  These  ter.ns  are as 
follows  : 
1.  Expatrlation from  the outset 
2.  Flag  transfer 
3.  Flags  of  convenience 
4.  11Cheap"  flags  (billige Flaggen) 
5.  Tax-haven countries/flags 
1.  Expatriation 
In  the  case of expatriation from  the  outset  ~ 
foreign flag  is flmm  from  the entry into service  or·  purchase 
of the  ·1e~sel.  Flag transfer on  the other hand  implies that 
the  vessel  is  f~_rs't  operated  under  the national  fl  2.g  ard 
is subsequently put  under  a  foreign flag;  in contrast  ~o 
expatriation from  the outset,  use  is thus  mad~ for a  certatn 
time  of the  right to  fly  the national  flag before  this is 
replaced by  a  foreign flag.  Flag  transfer thus  represents 
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A  description is given below of the  different  legal 
and business set-ups under which vessels  can generally be 
expatriated.  In each case  the  relevant  domesttc  flag pro-
visions and/or  the provisions  of the  new  flag  State  have 
to be  observed. 
a)  Expatriation by  simple  regi~tration (new  registration) 
of the  vessel  in a  forei~n registry,  or transfer thereto 
from  the national  registry,  with the  owne:-ship  and  cor-
pQrate  situation remaining unchanged  in  the  case of 
flag  "~;ransfer.  Simple  registration in  the  Singapore, 
Somalian  and  Liberi.an  registries of transfer  chereto 
was  possible until  31  December  1974,  under  German  flag 
law this form  of flag  change  may  basically be  practised 
only by  shipowning partnerships which  are  authorized 
to  use  the  German  flag  but  are not  obliged  to  do  so. 
b)  Expatriation through  fiduciary assignment  of the  ves-
sel  to  a  foreign dependent  company,  with or without 
the  vessel  being chartered back by  the  domestic  parent 
company.  National participation in the  foreign  owner 
company  is not  required  in  Liberia~  Singapore  or 
Somalia.  The  same  applies  to  Panama  and  Cyprus.  The 
flags  of these countries may  therefore be  flown by ves-
sels transferred  to  100%  subsidiaries of German  shipping 
companies. 
c)  Temporary expatriaticn (one  to  two  years at  the  most). 
This generally  involves bare-boat chartering to  a  depen-
dent  foreign  pe-,rty  who  equips  the vessel,  Since  such 
a  flag  change  is only  temporary,  the  vesoel  remains 
in the national  registry,  :i.n  contrast  to  the procedure 
with the  o~her forms  of expatriation.  Such  temporary 
transfers are or were possible  to  the  flags  of Austria, 
Panama,  Somalia,  Turkey,  Ivory Coast,  Costa Rica  and 
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d)  Expatriation by  "genuine"  sale  to  a  foreiqn  dependent 
company  w.l th or wi t:!lout  the  vessel  being  c:-!artered  b.'ick 
by  the  domestic parent company.  In economic  importence 
~his formula is on  a  pa~ with  the  most  frequent  case 
of expatria1;ion from  the outsets  where  a  foreign  sub-
sidiary itself purc'u.ses  the  vessel  on  tht'!  sec0r.d-hand 
market  or places  a~ crder with  ~ shipyard.  As  in the 
case of ficuciary  assi~nment no  "national" participation 
in the  owner  company  is required  in Liberia,  Singapore, 
Somalia,  Panama  or Cyprus. 
Whether an expatriate vessel  is chartereci back 
by  the  domestic  parent company  and/or remains  A  r.!orr"~est;ic 
business asset  is important  from  ·i;he  tax  (and  therefore  the 
economj.c)  point of view.  An expatriate vessel,  however, 
becomes  a  business asset of a  foreign  cofl'lpany  only in 
case d). 
The  cases specified below are not  to  be  regard~d 
as expatriation,  since after the  cha.nge  of  fl~ig  the  vessels 
are no  longer under  do:~stic economic  control  as defined 
for  shipping purposes. 
- The  putting under a  forei~n flag  of vessels  that have  only 
carried  the national flag during  the  delivery voyage  after 
completion. 
- The  putting under a  foreign flag of vessels in connection 
with  thel.r  sale  to  inde;;:>endent  foreign partles,  w:i.';h  cr 
without  the  vessels being chartered back by  the seller. 
- The  temporary putting of vessels under a  foreign flag  in 
connection vii th a  bare-boat  char~er ·t;o  an  independent 
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In all cases of expatriation a  vessel is put under 
a  foreign flag,  which is invariably a  flag of convenience 
and  frequently  a  "cheap"  flag  (*)  or a  flag of a tax-haven 
country. 
2.  Flag transfer 
See  tmder 1. 
3.  Flags of convenience 
'!'here  ar·e  two  equivalent definitions  of "flag of 
eonveni  er~ce" 
- "A  flag of convenience  can be  defined as  a  flag  of any 
country allowing  the  registration of foreign-owned  and 
foreign-controlled vessels under conditions which,  for 
wha~ever reasons,  are  conveni.ent  and  opportune  for  the 
persons  who  are registering  the  vessels  ... 
{BOCZEK  B.  A.  :  Flags  of Convenience,  Cambridge, 
Massachusetts  1962,  page  2). 
- "A  flag of convenience  can be  defined as  'the flag  of  such 
countries whose  laws  allow - and  indeed make  it easy for 
- ships  owned  by foreign nationals or companies  to  fly 
these flags  in contrast  to  the practice  in the maritime 
countries where  the  right to  fly  the national  flag  is 
subject  to stringent conditions  and  involves far-reaching 
obligations. •" 
{Maritime  Transport Committee  of  the  OECD  :  Study of the 
expansion of the flags  of  convenience  and of various 
aspects  thereof,  quoted  in BOCZEK,  page  3}. 
(•)  Transla.tor's.Note  :The English  term  "fl&.g  of convenience" 
cover not  only  "Gefti.lligkettsflagge"/Bequemlichkeits-
flagge"  (literally,  flag of accommodation or convenience) 
but also  "billige Flagge"  (literally  "cheap"  flag)  in 
German.  However,  in order  to reflect  the  distinction 
the Rapporteur  makes  between CefEHligkei tsflagge/ 
Bequemlichkeitsflagge and billige Flagge,  it has been 
necessary to introduce  tht!  term  "cheap  flag  tor the  lat- 4 
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flince  exp!ltriat.ion to a  given  cot~ntry is possible 
only if that country allows  ~he registration of vessels  owned 
a,d controlled by foreigners,  and since expatriation will 
take place only if - for whatever  reasons  - it is convenient 
and  advantageous,  every change  o'f  flag  implies  the  choice 
of  a  flag of convenience. 
4.  "Cheap"  flags  (billige  Flt>ggen) 
"Cheap"  flags  (*)  are  a  special  form  of flags  of 
convenience. 
A flag  of  convenience  is acquired  throu~h expatria-
tion or flag  trai'1sfer  "for whatever reasons". 
If,  however,  t;he  terrn  "'cheap 
1  flag"  or  "
1 cheap' 
flag  country"  is  to  be  ai~propriate,  ·chen  the narrower cri-
teria developed  in the  ROCHDALE  Repor~  (and  adopted by  the 
OECD)  must  be  satisf'ieci.  Only  where  these  criter1a. are ap-
plied  to  "flag of  convenience"  (sometimes  erroneo•1sly  ren-
dered  in German  as  "BiJ.ligkeitsflag?,e")  and  "'cheap'  flag" 
mean  the  same  thing.  These criteria are  as  follows  : 
"The  country of  regis~ry allows  O\-mership  and/or control 
of its merchant vessels  by non-citizei1s"; 
"Access  ·co  the  registry is easy.  A ship may  usually 
be  registered at  a  consul's  of~ice abroad.  Equally 
impo~tant,  transfer from  the  registry at the  owner's 
option is not  rest-ricted 11 ; 
(*)  Transl~tor's Not~  See  note  a~ the  botto~ of page - 136  -
"Taxes  on the  income  from  the ships are not  levied 
locally or are  low.  A registry fee  and  an  annual  fee, 
based  on  tonnage,  are normally  the  only charges made. 
A guarantee or acceptable understanding regarding future 
freedom  from  taxation may  also  be  given"; 
"Th~ country of registry is a  small  power with no 
national  requirement  under  any  foreseeable  circumstances 
for all  the  shipping registered  (but receipts from very 
small  charges  on  a  large  tonnage  rna~ produce  a  substan-
tial effect  on  its national  income  and balance of 
payments) " ; 
"Manning  of  ships  by  non-nationals is freely permitted"; 
"The  country of registry has  neither the power nor  the 
administrative  machinery  effectively to  impose  any 
2overnment  or international  regulations;  nor has  the 
country the  wish or the  pO'tier  to control  the  companies 
themselves" ( *) . 
5.  Tax-haven countries/flags 
Tax-haven  coun~ries can be  distinguished  from  flag 
of  convenience  countries and 
11cheap''  flag countries.  Ship-
ping  companies  domiciled  in  tax-haven countries  do  of course 
(*)  As  at 30  June  1973  the  following eight states met  the 
ROCHDALE  (or OECD)  definition of  "cheap"  flag 
country  :  Liberia,  Panama,  Cyprus,  Singapore,  Somalia, 
Honduras,  Costa Rica  and  the  Lebanon;  Abu  Dhabi  and 
Bahrain alsc  seem  recently to have  been developing  into 
"cheap"  flag countries. - 137  -
enjoy considerable  ~ax advantages.  But  as  r~n3rds  cr~ws, 
safety e.nd  certificates or contpetence,  the  tax-haven cowl-
tries have  requirements  simllar to  those  of the  traditional 
seafaring nations(*). 
Whether a  flag is regarded as a  flag of con-
venience,  a  "cheap"  flag  or a  tax-haven flag  can vary con-
siderably over a  period of time,  depending  on  the  conditions 
offered by  the  country in question.  For example,  in 1970 
Morocco,  San !··!arino,  Haiti,  Malta  and  Sierra Leone,  along 
with  the  States specified U."Plder  ( 2)  were still regarded 
a.s  "cheap"  flag  countr-ies,  whereas  only  Bermuda,  Th';!  Bahamas, 
Gibraltar e.nd  The  Netherlands Antilles were  cll3ssed  as  ta"t-
he.ven  countries by  the  OECD.  For Sweden  the  German  flag 
even  for  a  certain  tim~ counted as  R  flag  of convenience 
(although not:  as  a  "cheap"  flag),  since  opcr.ating costs  u.~der 
German  regulations were  found  to  be  lower  than ur.der  the 
Sv-Tedish  flag. 
Consequently,  all three  concepts  listed under 3 
to  5  are of a  relative nature,  and  the  classificatior. of 
a  country/flag is liable  to vary over a  perio1 o!  time. 
* 
* 
(*)  In addition to  the  Ivory Coast,  The  Netherlands Antilles 
and  surinam  (Netherlands flag  and Netherlancs  safety 
and  crew  regulat  tons)  the  following  Common•.>~eal  th States 
were  regarded as  tax-haven countries  in 1973  :  The 
Bahamas,  De~uda, The  Cayman  Islands,  Gibraltar,  Hong 
Kong,  Jamaica,  Malta,  Mauritius,  Nigeria  ~1d Trinidad. 
Some  vessels  of'  this group  of countries fly  the British 
flag  and  therefore have  to comply with British 
regula"':ions. Year 
1957 
1966 
1969 
1972 
1973 
Source 
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APPENDIX  2 
Labour  and  Capital  Costs  as  Percentages of 
Total  Costs  (excluding voyage  cost) 
in German  Sea Shipping 
% of total costs  Ratio  to  Labour  costs 
(excl.  voyage  costs) 
Labour  Capital  Capital  De pre cia-
costs  costs  costs  tion 
I  20.5  I  I 
30 ..  3  36.3  1.20  0.94 
28.3  34.7  1.23  0.97 
28.0  39.8  1.42  1.05 
26.7  41.6  1.55  1.10 
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APPBIDII  ~ 
Ship lo  ...  ae  (total lonse aooord.iJ!c to 
-tieality 1972- 1976)  (500  OJl'1'  1144  over) 
'  •ucaaltt7  1912  1973  1974  1975  1976 
•ttealitat  Io.  vt  Io.  grl  Io.  grl  Io.  vt  Io.  art 
~-----
.tlu.  R  •• 
liR'1'  Ails.  BR'l'  ... - ...  BR'l'  ------ ------ ------ ------ ------
.&rpnillia  - Ari•Ua1811  617  6,458 
Aunralia  - AutraliBII  2  1,909  1,274 
Aunria  - o.terreicll  2, 791 
Jlt.bea•  - :.huu  83,929  10,773  33,526 
Belli•  - hlp•  3,70'1 
~  - lle.."''llldae  17,543  1  19,168 
!ruil  - Braeilin  4  8,(.."6  4,237  4,616  1,514  2  10,254 
Blllpria  - Bu.lpri•  12,697  8,177 
BluM  -111~  786 
C&Da4a  - ra-sa  4  9,814  3,205  4  21,535  624  2,184 
~Ial. -~Ins.  1,473  500  1,787  2  1,621 
Ohils  -Chile  2,782  7,094  1,782 
Chill&,  P.R.  - VR  Chill&  4,156  4,871 
Colc.bia  - ltol-.biea  1,585 
C1lbt.  - ltuba  1  2,418  9,390  1,143  595 
07PJ'u  - Zn~era  14  43,222  19  87,310  20  54,Cl!2  10  '9,428  20  104,735 
:DiaMJolt  - Illl-.rlt  1,Cl!1  4,199  49,483  500 
:nc.illioa  - .Dcaillilto lhp.  5,814 
llllbai  - llllbai  2,226  8a! 
J:ou4or  - lltua4or  717 
BcrP'  - lgyptea  3,937 
tire  - IrlUIIl  7,875  533 
Ethiopia  - lthiopi!lll  514 
J'aroee  - Paroer Ins.  623  1,038 
ll'iji  - ll'ideohi  Ins.  500 
ll'illlaad.  - ll'iiUll&lld  1,482  5,464 
J'raaoe  - 'Prallla'ei  oh  11,481  4,083  "3,614 
Olll  -DDR  532  2,960  2  8,261 
OP'II  - :BRll  2,968  1,000  27,313  4,808  4  4,761 
ar- - Qriscll~  20  160,745  19  89,593  25  131,277  25  225,118  25  225,268 
Ollat~a  - Ollat.U.  2,815 
lethezolanda  - Kiedezol.JUid.e  1,  716  1,128  598 
Baad'lll'&S  - HCIIId1lr&8  614 
Baq J(aq  - Hoackaq  11,753  1,401 
Ioslaad  - Ial&lld  610  566 
IJIIlia  - !DCli!lll  1,527  4  18,858  3,332  1  1,348  10,500 
1114Gileaia  - IndCIDUiBII  2,470  3  15,239  2  3,225  3,837 - 140  -
JoriH\!!!1- OarU.ae4 
1912  1973  1974  1m  197, 
•••  '" 
•••  '" 
•••  '" 
•••  '" 
•••  '"  ....  Dr  .....  11!1'  ....  Jlf  .... - ..  .. -
IJoa  -1- I  1,"3  I  4.17' 
lSJ'Ml  - ln"Ml  I  1,701 
Itaq  - Itall•  5  11,892  12  1,.,535  10  95,719  4  9,1158  3  3.173 
l ....  -lapea  15  28,214  13  17,8.53  8  61,364  11  58,448  12  .,,717 
EoN&  ( lclwth)  - BlcD:oN&  6  84,758  3,831  5  7,544  5  6,654  T  12,185 
Jlawit  -Enatt  1,,,..  6,415 
loelluaa  -LiliMca  2  4,98'7  3  8,590  4,726  'r917  1  1,591 
L11Niria  - Li'llflri•  t1  253,303  17  299,9.59  14  220,952  20 173,881  10 ,.I,Ot4 
Li.,  - Lt'b,.a  1,]D'J 
llalepialll~-
•lar•t.u. 11 1~  4,268  14,037  8  ]0,507  48,844  2  12,137 
•ltin Islo  - ..  l4iY- luo  1,580 
llal1:a  -•ua  1  10,390 
llaioo  - llaiko  6)6  6,081  4,!1fl0 
l.tllvl  •  .&DUll• - liederl. Alrlillu.  - 1,2CIO 
lioanpa  - likarqa&  950  2, •• 
lipria  - lipriu.  709 
lol"'ffll'  - lorwepa  50,0015  32,459  7  81,366  11,241  4  11,353 
Pakidu.  - PU:inu.  2  2,846  1  8,989  8,461 
"-- - Pu.Ma  18  90,039  19  104,978  20  71,811  37  164,825  52 108,151 
Po:rw.  -Pen  2,270 
Philippiaes  - Pllili~iJl- 17,725  64,966  13,925  14,N5  4  8,718 
Poluad  - Polu.  674  3,811  648 
Poriqal  - Poriqal  2,366  4  8,111  4  8,337 
....  1.  -lllllll:nion  12,449  5,369  1,681 
Saadi Arabia  - S.di .lre.bien  778  3,7o8  2,731  12,616 
S.opl  - Soupl  5CO 
IIII&Z'jllh  - IIII&Z'jah  1  2,648  3,799  1,374 
a-au  a  - Soaalion  30,493  12,666  2  12,593  7,968  4,'7)4 
ao.th UZ'ioa  - lllda.trika  807 
llp&1D.  - lpaaion  4  12,034  4  17,120  16,593  ' 
8,"5  7  67,442 
lwd•  - Sollwsd.•  1,504  9,221  4,054 
'fai- - 'fai'RII  3  3,)00  14,744  3,123  1  10,481  7,684 
!lwiluad  - 'l'llaURld  6,502  4,891 
'Puk07  - ft:rltoi  6,042  1  11,547 
•  - Oroa•bribzalliu.  6  18,212  9  26,741  9  n,464  11  60,114  1,,, 
1rl  -Ill  5  20,636  ~.535  f4t680  3  15,184  l  19,415 
VIII  -Mal  3,170  4  19,233  11,688  17,,14 
Ti.t  ... (ao.rth)  - lbri.tDIIIII  554 
lWco•l&ria  - Jqoslaw.l.u.  2,666  2,092 
lliscellu.oou  - Teftl0h!o4••  603 
fatal  - a.eo..t  188  1,056,904  179  1,078,523  195  1,025,492  193  1,155,105 -~1 
-•11• - lkluoo a !M Linrpool ~t  ...  •  J.aMCi-'iaa, Ammal  J.pori  1976 - 141  -
Liri of 'the  lla1n  Illtema'h-.1  lzle'truaenh  Dll&l~ with 
Soci&l u4 SafriT ~8  011  lr;wd !!ro!let f ....  la 
'l'l'I'LII: 
IatemaUonal O.vation for the 
•fn;r of Life at Sea  1960 
.AIIBDdaent.  1966 
1967 
1968 
1969 
1971 
1973  (Oeeral) 
1973  (Oraia) 
lllhraatiaaal  COilV81lti011  for the 
Satet;r of Life  a~ Sea  1774 
P."'''I~ol  ,978 
Iatema'tioaal Regul.&UOila  for Pre-
vq·U~~g Collieione at Sea 1960 
(Aanex  B to Piaal  Aot  of 1960  SOW 
Cold'ereaee) 
Collvl!llti<lll  011  the lzltemah011Sl 
Jl.,ulat1011e for Pl-eY811tiDg  C<.-1-
lhi011S at  Sea 1972 
lzltemation&l  Convention for the 
Preventi011  of f'ollut1on  of the  Sea 
'b,y  011  19~, ae uendecl. 
Alaendmenh  1971  (Great :&rrier Reef) 
1971  ('l'uks) 
Intel'll&tioaal  Convention for the 
PreYe~JUon of f'olluUon  tr~ Shipe 
1973 
Protocol  1978 
Conveuhon  on  Jl'ao1litat1on of 
lzltel'll&tioaal  -.rit~ ~ic  1965 
.AIIelldlal!llh  1973 
Iatematioaal Coavent1an  011  Lol\:1 
loiaee  1966 
Jllendlllenta  1971 
1975 
Illt81'11&tional  COilv&nti<lll  oa 'l'lllmap 
lfilaeureaente of Shipe 1969 
111-tel'll&tional  Convent1011  Relating 
to IlltarYention  011  the Hip Seaa  1n 
Caeee of Oil  f'olllltiCIIl  Cuual.Uee  1969 
hatoool 1973 
1  5 Slates (with o01141 Uone) 
'l'vo-thirde of CoatraotiDg aov.z.a.qte 
(65  9\atee) 
Ae  a'boye 
Ae  above 
Ae  a'boye 
Ae  above 
Ae  above 
25  Slates oO"leti'\\ltillg not  loee thu. 
~  ot total crt of wor\4'  e  11411'11haat 
ehippill,t + 1 )'*U' 
Ae  abvre + 6  1!1011'\;ha 
lndi  vid'Q&l  aooepklloee 
15  Si&tee  OWDi.Dg  not lees thea 6,C 
of world fieri 'b,y  n-ber of ships 
or grotte t-.e 
10 9\ates iJloliMI.iDg  five with not 
le  .. th&a  500,000 vt of $ubr 
t~~~~M«e 
'!'wo-th1rcls  of  Contraoti~~g Olrte.  (40) 
Ae  above 
15  Statse OWiliDg  not  lese th&a  50JC 
of world aerohaln  ehippillg 1M  + 
1  ;rear 
.U a'bovs 
10  States 
'l'wo-thircle  of C011traoting 9\atee (30) 
15  States  (With  oollllitions) 
'!'wo-thircle  of C011traoti~~g States (60) 
All  abvve 
25  st.ates With  not  llles than 6"' of 
world's aeroheat  ehippiJI4f 1M + 
2  ,years 
15 Siatee 
.la  above 
46  aooeptanoee reoeincl 
)6 aooepbaoee reoei  net 
3  7 aooeptuo.. reoeiftll 
26  aooepbaoee reoeincl 
17  aooeptuoee reoeiYed. 
7 aooe,U.Oee reoeiYBcl 
6  aooeptuces received. 
15 CODtractillg ~te 
(t;oranace requir-.ie llri) 
lfo  ~oept.&~~oee re-oeivecl 
7j e.ooept&nCIIB  l"BCeiYed. 
Applied  silloe lleJY'•'bw  1965 
Werecl. iJlto force Jlll¥ 1977 
lbterecl iJlto foroe  Jl&l;r  19,a 
20 aooeptiUI.oea  reoeived 
21  aooeptuoea reoeiYed. 
)  ao;eptuoee r-ived 
•o aocaptiUI.cee  reoeivecl 
•tared 111to  toroe Jlaroh 1967 
25  aoeeptan.ce1  received 
•terecl Wo foroe Ju1¥  1968 
25  aooeptuoe• reoeived. 
17  tiGOt'ptAZlon  reoei  ved. 
35 aooeptanoee reoeiYecl 
(Appl'f.at.  6"" of pot) 
•tired iJlto Poroe lll.r 1975 - 142  -
LIRi  or tile •tn International  Inat~h  Jlil&l .... With 
Soolal  lUll!  llafety  S!epdards on  Board~  Y-b 
lilt-ti-l  CoaYIIllhaa  an Civil 
Ltallll1t7 for Oil Pollutiaa lluqe  ,_, 
Protoool 1976 
oaa-tiaa Rel.&tiD« to Civil  Liab~lity 
1a the l"ield. ot ~itiae C&rriqa of 
-.elear •t.nal 1971 
!JitWU&1ional CouY•tiaa 011  tha l!lat-
bl iabMirt  r;.f  aa InhmaUonal Pund. 
r•  ~ou.hOG  fiR'  011  PJllutiaa 
~1']71 
Prohool  ~ 976 
Special 'l'nlde  Pasllell&el"  Shipe 
.&cr-e~~t 1971 
~ocol  1973  (apace requireaenta) 
Iatemational  C011ventiaa  ftR  Sate 
CaM&illen 1972 
j ~-:..  ~;-;!!:a!:!:t!::  ~.1~e 
1 Lllglap by Sea 1974 
1 ~ocol  1976 
I  Caaventum  on  the InterDational 
I  ~1hae Satellite OrpDizn'hOil 
: :.IJIWlSl'l')  1976  (+OperatiJI« 
: Alre•1111t) 
1 
CcmY-.tiaa on Laitation of  !  Ll.&bility t'IR lfaritiae Clailrs  1976 
I  'l'arNaolinoa Intemation&l Coavention 
i :or the Satet;y ot' J'iahin&  Veuela 
! 1917 
I  IntematiClllAl  CODvention  StaDda.rde  or 
I 
'l'Joai.aing,  Cart1t'1catiOD and Natch-
bepiq tor S..tarsrs 1978 
' 
l 
I 
I 
I 
I 
I 
El.cftt  States (With  oOildi ti0118) 
Aa  abcwe 
Pive States 
li4Ptt  States (with  c011dl.ii0118)  + 
90da;rs 
Ato  a'bc:wa 
tb%-ee  states  (w1th  cOilditiODa) 
Aa  abcwe 
10 States 
1  0  States + 90 daya 
.a.  above 
States repressntiJI« 9~  of initial 
iJlveetllent  aharea + 60 days 
12 States + 1 year 
15  States with nlrl  leas than ~ 
ot world fiahiq neat of 24 .Mtrea 
ia lent>'h &ZIIIl  over 
25 States Olllli.Jl&  not leas than  5QII 
ot world aerohant  ahippiJI« 
crt  + 1  yaar 
2 .-ptaaces ~ived. 
&ltered. iato force Jaly 1975 
2  &OCdlfJ~coa receh'ed 
lbtared into foroe  Jena.r;y 
1974 
».atared into force Juae 1977 
!lltared into force SaJJ'•ber 
1971' 
1  aooeptance reoeiYed. 
•o ao.>eptanoes r-1Ye4 
6 .-ptanoes reoeiYed. - 143  -
II.  ILO  CONVENTIONS 
- No.  109  - Wages,  Hours  of Work  and  Manning  (Sea)  Convention 
(1958). 
- flo.  147  - Minimum  Standards  in Merchant  Ships  Convention 
(adopted on  29  October 1976). 
This Convention will enter into force  on ratification by 
10  ILO  member  countries representing  25~ of world  tonnage. 
France  and  Spain  are at present  the  sole  contracting par-
ties. 
Attached  to this Convention  Ls  the  following list of  ILO 
Conventions  concerned with maritime  transport  : 
•  No.  138  - Minimum  age  for Admission  to  Employment  Con-
vention,  1973,  or No.  58  - Minimum  Age  (Sea)  Ccnvention 
(Revised},  1936,  or No.  7  -Minimum Age  (Sea)  Convention, 
1920  • 
•  No.  55  - Shipowners'  Liability {Sick  and  Injured Seamen) 
Convention,  1936,  or No.  56  - Sickness  Insurance  (Sea) 
Convention,  1936  or No.  130  - Medical  Care  and Sickness 
Benefits Convention,  1969. - 144  -
•  No.  73  - rledical  Examination  (Seafarers)  Convention,  1946 • 
•  No.  134  - Prevention of Accidents  (Seafarers)  Convention, 
1970 (Articles 4  and  7) . 
•  No.  92  - Accommodation  of Crews  Convention  (Revised)  1949  • 
•  No.  68  - Food  and Catering  (Ships'  Crews)  Convention, 
1946  (Article S) • 
•  No.  53  - Offi~ers'  Competency Certificates Convention, 
1936  (Articles 3  and 4) . 
•  No.  22  - Seamen's Articles of Agreement  Convention,  1926  • 
.  No.  23  - Repatriation of Seamen  Convention,  1926 • 
•  No.  87  - Freedom of Association and  Protection of the 
Right  to Organize Convention,  1948 • 
•  No.  98  - Right  to Organize  and Collective Bargaining 
Convention,  1949. 
* 
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CHAPTER  V 
SUB-REPORT  OF  THE  SF.CTION  FOR  TRANSPORT  AND  COMMillliCATIONS 
ON  DISCRIMINATION  AGAINST  THE  FLAGS  OF  CERTAIN  COUNTRIES 
(Rapporteur  :  Mr  KENNA) 
1.  Introductio!'z 
The  report  attempts  to  define  the  term  'Flag 
Discrimination'  as  a  specific  aspect  of international  sea 
transport  policy,  and  traces  some  of  the  problems  created 
for  the  European  Ship-Owning  industry  and  shipping users 
as  a  result  of  the  practice of discrimination.  The  report 
tries  to establish  the  relationship  between  this particular 
topic  and  the  ~reader questions  of Flags  of Convenience 
and  the  growth  of  fleets  of new  Maritime  Nations  in par-
ticular  the  developine  countries.  Account  is also  taken 
of  the  interest of users  of shipping services and  implica-
tions  for  international  trade. 
2.  Background  to  the  Present Situation 
While  it is generally accepted  that  the practice 
of Flag  Discrir.1ination Policies distorts competition  and 
results  in  loss of market  with consequent  financial  implica-
tions,  it is very difficult  to  quantify  the  effec.t  in 
absolute  terms.  Certain statistical  information  is avail-
able  which  while  not  up  to  date,  shows  declining  trends. 
There  is no  evidence  which  would  indicate  a  reversal  of 
these  trends. 
According  to  a  report  prepared  in  1965 entitled 
World  Shippin~ under Flags  of Convenience,  the  following - 146  -
statistical  information  is given on  the  number  of vessels 
operated  by  EEC  Flag  Nations,  also  total  World  Fleet 
numbers  : 
1964 
1974 
Number 
12,998 
11,700 
1,298 
EEC 
GRT 
45,493,000 
69,030,000 
40,859 
61,194 
+  23,537,000  +  20,335 
World  Fleet 
GRT 
151,178,300 
312,089,400 
+  160,911,100 
While  the  number of ships  under  World  Tonnage 
represented  149  in  1974  as  opposed  to  100  in  the  base  year 
1964,  GRT  has  increased  from  100  in  1964  to  206  in 1974. 
This  compares  to  the  EEC  Flag Statistics,  showing  a  decline 
in  the  number  c•f  ships  from  100  to  91,  although  there  is 
an  increase  in cverall  GRT  to  151, 
Employment  figures  were  obtained  from  both  OECD 
and  CAACE  (Organization of  the  shipowners  associations of 
the  European  Communities).  There  were,  however,  discre-
pancies  in  the  figures  and  it has  been  decided  that  the 
CAACE  figures  are  more  likely  to  be  accurate,  as  they  were 
prepared  by  each  indivjdual  shipowners  organization.  These 
statistics are  shown  in  the  Appendix  I. 
It can  be  seen  from  these  statistics  that  there 
has  been  a  reduction  in  the  number  of seafarers employed 
of 46,500,  1n  other words,  as  opposed  to  the  base  year 
1969,  employment  is now  only  83~. - 147  -
While  this  reduction  is due  to  a  large  extent 
to  the  reduction  in  the  number  of vessels,  other factors 
must  be  taken  into consideration,  for example,  improved 
technological  design,  use  of dual  purpose  ratings  and  new 
manning  scales agreed  between  individual  shipp1ng  organiza-
tions  and  Unions. 
This  is  the  overall  situation  and  is a  culmination 
of all  the  factors which  are  discussed  by  the  Section. 
Although  the  problem  of  flags  of convenience  and 
flag  discrimination  and  Rrowth  in  the  fleets  from  new  ship-
ping nations are  inter-linked,  insofar as  they contribute 
to competitive  problems  facing  community  maritime  fleet 
and  employment  they  are not  necessarily  inter-dependent. 
While  the  problems  of flags  of convenience  tends 
to  dominate  t~e  topic  of  increasing competition  in  inter-
national  sea  transport,  the  problem  of flag  discrimination 
has  equally serious consequences  for  shipowners,  trade 
unions  and  users.  The  effect  on  shipowners  in  the  Community 
is  the  loss  of market,  reduced  profits and  cash  flow  prob-
lems.  This,  in  turn,  has  resulted  in  reduced  investment - 148  -
in  the  new  shippinP,  tonna~e.  reduction  in overall  tonnage 
with  the  consequent  loss of employment  for seafarers.  It 
is a  fact  that  shippinR  as  a  whole  has  one  of the  lowest 
returns  on  capital  investment  of all  industries.  This is 
due  in part  to  the  very  comp~titive situation that  has 
arisen over  the  years  which  has  been  aggravated  by  the 
problem of  flag  discrimination.  The  low  return  on capital 
invested also  led  to  the  formation  of international  shipping 
conferences. 
Shipbuilding within  the  Community  has  also  suf-
fered  not  only  due  to  reduced  buildin~ requirements  arising 
from  flag  discrimination  and  particularly from  open-register 
countries but  also  from  competition  from  Japan  and,  more 
recently,  Korea  who  are  now  buildinR standard vessels at 
approximately  60%  of Community building costs.  An  increa-
sing  number  of manufacturers  of  ships equipment,  including 
main  and  ancillary machinery,  are  granting manufacturing 
licences  to  Japanese  firms.  There  is an  ever-growing  loss 
of employment  within  Member  States of  the  EEC. 
3.  Definition 
Since  this  type  of  discrimination is practised 
by  many  of  the  traditional  maritime  states  including members 
of  the  Community,  the  problem  is more  difficult  to define. 
Indeed,  experts differ in  their interpretation of what  con-
stitutes discrimination.  The  OECD  Transport  Maritime 
Committee  is a  very valuable  source  of  information on  the 
question of  the  definition of  flag  discrimination.  The 
report  by  the  Committee  in May  1977  noted  many  different 
methods  by  which  flag  discrimination is practised.  The 
major headings  under which  this is discussed are  as 
follows  : - 149  -
Unilateral  Cargo  Reservation  and  Flag  Preference 
This unilateral  action may,  in many  cases,  be 
a  straightforward  reservation of cargo  to  be  transported 
in national  or chartered  ships or by  strong  inducements 
to  use  national  ships  by  fiscal  adv~,tages or administrative 
assistance.  The  growth  C•f  unila.ter::llism  appears  to  be  the 
most  general  aspect  of  concern  to  many  countries.  The  prob-
lem  although primarily concerned  with  the  general  cargo 
liner trades  is also  encountered  in  dry  bulk  and  oil  trades. 
Unilateral  cargo  reservation applies,  in  the  main,  to  develo-
ping  countries. 
Bilateral  Division  and  Allocation of Cargo 
Bilateral  cargo  sharing with or without  parti-
cipation of  flags  of  third countries  is  the  second  aspect 
of  discrimination.  Such  bilateral  agreements  may  be  between 
two  developing  countries or between  developing  countries 
and  centrally planned  countries or,  on occasions,  between 
developing countries and  the  more  traditional  maritime 
states. 
Incentives  to  Shipping  Users 
Discrimination  also  includes  incentives given 
to  Importers  and  Exporters  by  way  of  taxation on  similar 
concessions.  Examples  of this are well  known  in  US  shipping 
and  trade  and  are  designed  to  ensure  that  US  industry can 
insist  on  cargo  being carried on  US  flag  ships. - 150  -
The  OECD  Maritime  Committee  in their report  high-
lights what  can  be  described  as variations  on  the  central 
theme  of cargo  reservation by  direct  agreement  and  these 
would  incJude  such  items  as  : 
~ixing  ~reight rates on  a  unilateral basis; 
taxation of  shippin~ including  the  questions  of 
double  taxation agreements  not  covering certain  types of 
taxes; 
Bilateral  Trade  Agreement  which gives effect  to 
cargo  reservat~on to  national  flags  by practice of exporting 
CIF  and  importing  FOB. 
These  then  are  some  examples  of  the  types  of prac-
tices used  to  reserve  cargo  to national  fleets  and  which 
can  be  ~enerally described  as  ~lag discrimination. 
The  effect of  such practices  on  competition is, 
o~ course,  similar to  the  ef~ect which  flags  of convenience 
have,  that  is,  reduction  in market  opportunities  followed 
by  reduced profits and  cash-flow problems.  This,  in turn, 
results  in  reduced  investment,  reduction of overall  tonnage 
with consequent  loss of employment  opportunities for sea-
farers. - 151  -
4.  Some  of the  Effects of Flag  Discrimination Policies 
The  practice of flag  discrimination  to  secure 
advantages  in national  fleets  which  would  not  otherwise 
be  available if tPeir services were  marketed  on  a  fully 
competjtive basis distorts competition,  could  divert  trade 
to  less efficient carriers,  and  obscures  the  real  cost of 
the  service.  The  problem  of  flag  discrimination has  become 
more  acute  since  the  downturn  tn  world  seaborne  trade  bet-
ween  1974  and  1976  coupled  with  increasing  intervention 
by countries  in  the  regulation of shipping  se~~ices.  These 
facts  are  also  reflected  in  the  23rd  Annual  Report  of  the 
Maritime  Committee  or  OECD  for  1976.  The  problem is aggra-
vated,  of course,  by  cost  escalation during  a  period of 
high  inflation which  widened  the  differences  in operating 
costs  and  service  levels between  the  traditional  and  more 
developed  econo~ies and  the  increased  competition caused 
by  the  excessive  supply of world  shipping  over  the  total 
demand. 
5.  Implications of Flae Discrimination for  International 
Trade 
Disc~ssion about  the  problem of competition  in 
world  shippinR  m~st of necessity  take  account  of the  effects 
on  the  Community's  international  trade  which  might  arise 
from  either the  present  difficulties facing  European  ship-
owners  or future  action  to  solve  the  shipowners'  problems. - 152  -
Assur.ting  that  flag  discrimination is for  the  most 
part practised by nations  outside  the  European  Economic 
Community  and  further assuming  that  such  discrimination 
hinders  the  development  of  Commun~ty exports  or  imports 
of essential  supplies~ or adds  to  the  cost  or  goods either 
directly or  indirectly,  action  taken  to  remove  or alleviate 
the  unfair competitjon will,  in  the  long  term,  benefit  in-
dustry.  The  importance  of sustained  growth  in world  trade 
to  the  economic  and  social  well-being  of  the  Member  States 
of  the  EEC  is widely  accepted  and  well  documented.  The 
current  GATT  negotiations  which  are  designed  to  achieve 
a  major  step  forward  in  the  liberalization and  expansion 
of world  trade  reflect  these  principles.  Agreement  between 
the  members  of  GATT  to  remove  obstacles  to  trade,  such  as 
customs  tariffs,  and  other discriminatory non-tariff bar-
riers  to  trade,  will  it is hoped,  result  in accelerating 
the  growth  of  international  trade  involving  both  the  deve-
loped  and  developing  economies.  This will benefit all 
economic  and  social  interests.  Flag  discrimination as  a 
non-tariff barrier to  trade  will  assume  even  a  greater  impor-
tance  within  the  General  Agreement  on  Tariffs  and  Trade. 
It  ~ieht be  suggested  that  the  question of discrimination 
in shippinp might  be  given more  prominence  in  these 
negotiations. - 153  -
6.  User's  View 
Users  of shipping services,  i.e.  industry who 
are  in  the  main  commercial  enterprises,  will  follow  com-
petitive rates combined  with  satisfactory service.  Quality 
of service,  including  frequency  and  regularity of sajlings 
without  any  preconditions  as  to particular vessels or par-
ticular flags  for  the  carriage of the  cargo,  is a  prere-
quisite  to  shippers  to  enable  them  to  organize  their traffic 
in  the  most  efficient  way  at  economic  cost.  Shippers  are 
generally not  primarily concerned  about  the  nationality 
of  tlle  flap,  carrier provided  the  criteria of "service  and 
cost"  as  above  are  met. 
Users  of shipping services are  concerned  about 
freedom  of choice  of  the  means  of transport  and  the carrier. 
Similarly,  shipping users  are  concerned  that  adequate  ser-
vices  are  at  all  times  available  to  meet  present  demand 
and  future  growtn  in  trade. 
7.  Solutions 
Of  a:J  the  items  studied  by  the  Secti~n.  Flag 
Discrimination probably has  in  general  less effect  on  EEC 
shippine  than  any  of  the  others,  Flags  of Convenience  and 
EmergjnR  Nations  being  the  main  contributory factors.  How-
ever,  it  mi~ht be  noted  that  flag  discrimination has  the 
most  serious effect  on  liner shipping. 
A  number  of  remedies  have  been  discussed without 
any  great  conviction.  At  the  present  moment,  discussions 
are  beinp,  undertaken on  scrap  and  re-build pol j_cy.  It has 
also  been  sup,~ested  that  consideration  should  be  given  to - 154  -
the  banning  of expatriation of  EEC  flag vessels  to  other 
flags,  primarily flags  of  convenience  countries.  Before 
any  recommendation  is made  on either these  or other  ma~ters 
not  yet  discuss~d,  deep  consideratjon will  have  to  be  given 
to  the  effects on  EEC  shipowners,  particularly,  as  regards 
to competitive  situations vis-a-vis  other shipping nations. 
In  regard  to  countries practising discrimination, 
solutions are  hard  to  come  by,  but  suggestions  have  been 
made  that  there  should  be  : 
a)  Double  tieri~g system  for portal  charges. 
b)  Tax  levy  on  the  value  of cargo  at ports. 
c)  Subsidies and/or  improved  fiscal  benefits,  towards  the 
building of new  tonnage. 
d)  Improved  depreciation  allowances. 
Any  or all  of  these  suegested  solutions  might 
be  acceptable  and  of  help  to  Community  shipowners.  Although 
not  implemented  national  legislation exists  in  some  Member 
States  to  counter  the  effect  of  flag  discrimination.  These 
national  laws  would  be  the basis of Community  actions  in 
harmonizing  them. 
8.  Conclusions 
The  cause  and  effect of  the  problems  created  by 
flag  discrimination  have  been  discussed  over  a  long  period 
of  time  and  have  been  fully  documented  by  international - 155  -
governmental  ar.d  non-governmental  organizations  including 
UNCTAD,  OECD,  IMCO,  ILO,  International  Chamber  of Shipping, 
International  Shipping  Federation  and  CAACE.  Little,  if 
any,  effective progress  has  been made,  each  individual 
nation having its own  particular outlook and  it is difficult 
to  achieve  unanimity on  such  a  complex  situation without 
collective  agreement. 
During  the preparation of this report  the  question 
was  asked  wheth~r the  shipping  interests of  the  Community, 
i.e.  owners,  unions  and  shipping users,  wished  the matter 
to  be  dealt  with  on  a  common  front  by  the  Community  or on 
a  national  basis? 
With  Community  shipping  tonnage  now  representing 
a  substantial  percentage of total  world  tonnage,  the  Section 
believes  a  col:ective  coordinated  approach  by  the  Community 
would  be  the  b~st way  to  achieve  the  objectives  outlined 
in this report  : 
- reversal  of  the  present  situation,  improved  market  share 
of world  trade, 
-higher returns  on  capital  investment, 
- increased  tonnage, 
- increased  and  better employment  opportunities  for not 
only seafarers but  also  in other  industries dependent 
on  a  strong  and  flourishing  maritime  fleet. APPENDIX 
TABI.E  1 
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Figures  taken  from  ~AACEE  (Organlzation of  ~he  shipowners 
J)clgiur.t 
Dcntr.ark 
Fro.nc.c 
Gcrrnsny 
Ireland 
Italy 
Nethcrlnndfl 
l!.K. 
·rorAI. 
associations of  the  European  Community)  survey 
during·1978 
EMPLOYMENT  FIGURES  OF  SEA-GOING  STAFFS. 
3,574 
22.,000 
28,470 
44,000 
1,370 
46,350 
29,318 
98,086 
·-----
273,168 
% Figur,c  of 
Base  Ycnr 
100% 
100~ 
100% 
1001: 
100% 
100% 
100% 
192!._ 
2)896 
22,~00 
23,980 
31,180 
1,369 
45,800 
21,692 
77,251 
----
226,6G8 
1974  % Fiturc 
Acainst Base  Year. 
81% 
102% 
84% 
71% 
100% 
98X 
74% 
79% 
-----
831. Belgium  3,574 
Denmark  22,000 
Frr.nce  28,470 
Germany  44,000 
Ireland  1,370 
Italy  46,350 
NetherlAnds  29,318 
U.K.  98,086 
TOTAL  273,168 
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Ettl'l.OntF.HT  'P'lCUJtt:S  OF  SE,\-<:OINC  STAn'S. 
I  Figure of 
laee Y  oar. 
100% 
1001 
100% 
100% 
100% 
100% 
100% 
100% 
1001 
2,776 
20,~ 
21,660 
33,148 
1,612 
40,547 
21,930 
77,306 
219,739 
TABLE  II 
1978  I  Fiaure 
Ar!aat hee tear. 
781 
941 
761 
751 
1181 
871 
751 
79% Q
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The  Committee  looked  at  the  following  in 
particular 
- safety at  sea; 
vessels  that  are  sub-standard  from  the  economic,  social 
and  technical  points  of view; 
- the  threats  to  Community  shipping companies'  survival 
and  the  implications as  regards  the  economic  indepen-
dence  of  a  foreign-trade-oriented  Community  in  the 
important  transport  sector. 
The  measures  taken  by  the  Community  should 
seek with all  possible  means  to  ensure  the  maximum 
degree  of safety as  far as  human  beings,  the  environ-
ment  and  equipment  are  concerned,  and 
- ward  off the  threat  to Community  shipowners'  survival 
which  is being  posed  by  intolerable distortions of 
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